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PREFACE. 



Peerage law in England possesses a wide and enduring 
interest. It appeals alike to the lawyer and the states- 
man, to the student of history and to the antiquarian. It 
appeals, on personal grounds, to those who are descended 
(and their number is legion) from ennobled ancestors ; 
and last, not least, it appeals to those who possess or 
hope to inherit or recover an existing peerage. 

Yet, attractive as the topic is, it is almost a century 
now since the last work on the subject (Cruise on 
Dignities) was given to the public — though during that 
long interval the important and voluminous Reports of 
the Committee of the House of Lords on *^ The Dignity 
of a Peer'' have been published, and a whole series of 
peerage cases in the House of Lords have illuminated 
the dark places of the law and established points of the 
highest importance, with far-reaching consequences. 

The present Work was planned and partly written 
more than twenty years ago, but its progress has been 
greatly retarded and at times suspended by the constant 
pressure of other work. 
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VI PREFACE. 

In order to bring the Work within the limits prescribed, 
it has been necessary to omit a large proportion of the 
interesting and relevant matter collected. 

The Author has sought to show how Peerage Law in 
England now stands, and — so far as material — ^how it 
has stood from time to time during the last eight 
centuries. 

He trusts that the Book may be found practically 
useful ; to render it such has been his aim throughout. 

Cordial thanks are tendered by the Author to his 
friend Mr. Edward Manson, of the Chancery Bar, for 
his kind assistance in preparing the Work for, and 
passing it through, the press. 



F. B. P. 



5, New Square, 

Lincoln's Inn. 

June, 1907. 
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REFERENCES AND ABBREVIATIONS. 



** Eot. Pari." refers to the printed Bolls of Parliament. 

** Inst." refers to Coke*s Institutes. 

** Collins " and ** Collins* Claims " refers to Collins' Precedents, see infra, 
p. 26. 

** Bedesdalo Committee " refers to Committee of the Lords mentioned 
f w/ra, p. 26, and their Reports. 

** E. C." refers to same Committee, and 

'» R. C. V." refers to Vol. V. of their Reports. 

** May " refers to May's Parliamentary Practices. 
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PEEEAGE LAW IN ENGLAND. 



At 



CHAPTER I. 

^ DERIVATION AND NATURE OP PEERAGES. 



/ 



It is a constitutional maxim that the King is the fountain of honour, The fountain 
and it is from this fountain that the dignity of peerage is derived. ^? honour and 
This origin has been constantly recognized from very early times, not whence peer- 
only in patents and charters of nobility, but in Parliament, in the J^^J® 
Courts of law, and by all writers of authority. 

Thus Coke, in his Institutes, Part IV. p. 363, says that by the laws of 
England all the degrees of nobility and honour are derived from the 
King as the fountain of honour. 

In Princess Case (8 Co. Eep. 1, 18), where the Dukedom of Cornwall 
was in question, it was laid down that *' the King is the fountain of 
all honour and dignity," and the language of Chief Baron Comyns in 
his well-known Digest is to the same effect, '^ that the King by his 
prerogative is the fountain of all dignity and honour in the realm.** 

The Eedesdale Committee, in their third Eeport, at p. 37, treat the 
matter as well settled. They say, *' that it has been constantly and 
invariably asserted as a rule of law that the King is the fountain of 
all dignity and honour in the kingdom ; and that he may not only 
give the ancient distinctions of Earl or Baron to any one, but may 
also erect any name of dignity which was not used before, a right 
which appears to have been exercised by the Crown in the erection of 
a mere name of dignity, to which rights of precedence only have been 
annexed, as the title of Baronet, and also in the erection of names of 
dignity (those of Duke, Marquis, and Viscount) which have been 
annexed to the dignity of peer of the realm with different rights of 
precedence. The actual exercise of this power in various instances 
during the course of ages, and the constant assertion of the right in 
various patents of the Crown under which many dignities have been 
and many still are enjoyed, seem to demonstrate that the Crown has 

P. B 
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long been and probably has always been considered as the fountain of 
all dignity and honour in the United Kingdom." 

And this fountain of honour, be it noted, is one that is inexhaustible. 
**In granting a peerage," said Lord Brougham in the Devon Case 
(Nicholas Eeport, at p. 164), "the Crown is not dealing with an estate 
which actually existed and of which it had the reversion. The bounty 
of the Crown in the very act of giving calls into existence the thing 
granted ; it is a creation rather than a transference. The Crown is 
indeed the foimtain of honour, but it is a fountain wholly inexhaustible ; 
it is a fountain from which honours may be drawn again and again, 
and yet as much will still be left and as much more still be made to 
flow as if nothing had issued." 

And as with the creation of the dignity so with the extent of it. It 
rests with the Crown to determine what shall be the degree of honour 
attaching to any peerage it bestows, and what— within the limits that 
the law permits — sheill be the course of its devolution. 

But once having brought a peerage into existence, the Crown's 
control of it is in a measure exhausted. The created peerage becomes 
an inheritance descending according to the settled rules of law, and 
no act of the Crown can either alter the course of its descent (save 
where it falls into abeyance), or merge or extinguish it by the grant 
of a peerage of higher degree to the same person, or change its pre- 
cedence, or give effect to a surrender of it, or restore it if forfeited. 
For a peerage once created endures until it is destroyed or extin- 
guished, either by attainder or by special Act of Parliament, or by 
failure of inheritable heirs— of heirs, that is to say, within the original 
limitations. 

**It is one of the brightest privileges of our order," said Lord Erstine, 
in the Banbury Case, ** that we transmit to our descendants a title to 
the honours we have inherited or earned which is incapable either of 
alienation or surrender." (See Marchant's Eeport of Gardner Case, 
p. 464.) 

Non-claim, even for centuries, will not bar the title to a peerage, for 
questions of peerage are not fettered by the rules of law that govern 
the limitation of actions. {Ibid, 8ee further, Chap. XITI.) 



Degrees of 
peerage. 



Of the Degrees of the Peerage. 

There are at the present day five degrees of peerage, Duke, 
Marquis, Earl, Tiscoimt, Baron, but for nearly three hundred years 
— from the time of the Conqueror to the reign of Edward III. — there 
were only two. Earls and Barons. A few words may be said on each 
of these degrees, taking them not in their historical order of introduc- 
tion, but their order of precedence. 
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OF THE DEGREES OF THE PEERAGE. Ch. I. 

1. Duke. — Although William the Conqueror and his immediate Duke, 
successors were Dukes of Normandy, the title of Duke was not given 

to any subject until the reign of Edward III., when his son, the 
Black Prince, was in 1337 created Duke of Cornwall. Shortly after- 
wards, in 1351, the title of Duke of Lancaster was conferred on Henry 
Plantagenet. 

2. Xarqnis. — This degree was first introduced into the peerage Marquft. 
in 1385, when Richard II. created Robert de Vere, Earl of Oxford, 
Marquis of Dublin for life, and assigned him his seat in Parliament 
below the Dukes and above the Earls. The next instance is that of 

John de Beaufort, Earl of Somerset, created by Edward III. Marquis 
of Dorset in 1397. (V. 117.) He was deprived of the title in 
1 Hen. IV., and when in 1402 the Commons prayed the King in 
Parliament for restoration of the honour, the Earl, whilst thanking 
the Lords and Commons for their goodwill, humbly begged the King 
not to restore the title, as " le nome de Marquys feust estraunge 
nome en cest Roialme." (Rot. Pari. 4 Hen. IV. Vol. 3, p. 488.) 

3. Earl. — This degree was known in Norman days as a Comitatus, Earl, 
and the holder as a Comes, or Count, but in course of time the old 
titles of ** Earl " and ** earldom," which had been in use among the 
Saxons long before the Conquest, superseded the foreign terms 

*' Count "and** county." 

The earliest known charter of an Earl was that granted to GeoflFrey 
de Mandeville by the Empress Maud, in the time of King Stephen, 
and by that charter Maud granted the earldom to him and his heirs 
after him hereditarily, in these terms: — **Ego Matilda filia Regis 
Henrici et Anglorum domina do et concedo Gaufredo do Magnavilla 
pro servitio suo et heredibus suis post eum hereditabiliter ut sit 
Comes de Essexia et habeat tertium denariumvicecomitatus de placitis 
sicut Comes habere debet in Comitatu suo," &c. (Selden's Titles of 
Honour, 2nd ed. p. 647.) 

4. Viscount. — This dignity, ranking between that of Earl and Baron, Viscount, 
was first introduced into England by Henry VI., who created John, 

Lord Beaumont, Viscount de Beaumont in 1440. (Rot. Pari. 18 
Hen. VI. p. 2, m. 21. See Redesdale Committee, Vol. 5, p. 235.) 

5. Baron. — This degree is the most ancient of the degrees of Baron, 
peerage ; it dates from the Conquest. The barony of De Ros, created 
1264, at present stands first. 
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Of the Classes of Peerages. 

Peerages may also be classified in respect of their kingdom of 
origin thus: — 

1. Peerages of England created before the union with Scotland, 
Ist May, 1707. Such peerages, where now subsisting, are become 
peerages of the United Kingdom of Great Britain and Ireland. 

2. Peerages of Great Britain created after that union aforesaid. 
Such peerages, where now subsisting, are become peerages of the 
United Kingdom of Great Britain and Ireland. 

3. Peerages of the United Kingdom of Great Britain and Ireland 
created since the union with Ireland, 2nd July, 1800. 

Besides these there are : — » 

4. Peerages of the kingdom of Scotland created before the union 
with England. Such peerages give the right to sit by representation 
only in the House of Lords and for life. (See Chap. XIV., infra.) 

5. Peerages of the kingdom of Ireland, whether created before 
the union with Great Britain or since. Such peerages give the right to 
sit by representation only in the House of Lords. (See Chap. XIY., 
infra,) 



Peerage an 
hereditament. 



Of the dualities of Peerage. 

A peerage is, in law, an incorporeal hereditament, an inheritance. 
The point arose in NeviVs Case (1605, 8 Co. 33), and all the judges 
were of opinion that a peerage was an hereditament, and therefore 
within the statute 26 Hen. VIII. c. 13, forfeiting hereditaments for 
treason. " There be some," says Lord Coke (1 Inst. 16 a)," that have 
an inheritance and have it neither by descent nor properly by purchase, 
but by creation, as when the King doth create any man a Duke, 
Marquis, Earl, Viscount, or Baron to him and his heirs, or to the 
heirs male of his body, &c., for he hath an inheritance therein by 
creation." 

There is abundant authority on this point. In the Grey de Ruthyn 
Case (1640, Collins' Claims, p. 244), Brampston, C. J., in delivering 
the opinion of the judges to the House of Lords, referred repeatedly 
to a peerage as an hereditament. 

Blackstone, also (Book II. cap. 3), describes dignities as **a species 
of incorporeal hereditament, wherein a man may have a property or 
estate." 

Again, in the Beaumont Case (Cruise, pp. 214, 216), the judges 
having been consulted by the House of Lords, Eyre, C. J., in delivering 
the opinion of the judges, 25th June, 1795, laid down the proposition 
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A PEERAGE IS REAL PROPERTY. Ch. I. 

that *' a peerage is the most transcendent honour and dignity, but it 
is still, in the eye of the law, an inheritance." 

The Redosdale Committee, dealing with this point in their third 
Report, p. 47, say : ** A peerage being a hereditament created de novo, 
it can have no existence but according to the terms of its creation, and 
must cease to exist the moment there should be a failure of those to 
whom it may be given by the words of patent." 

Again, in their fourth Report, p. 265, the Committee say, in 
reference to the grant of a peerage in tail : ** The dignity of peerage 
60 granted is an incorporeal hereditament, having no existence before 
its creation by act of the Crown, and having existence therefore only 
by force of its creation and from the time of its creation, and having 
continuance only according to the terms of its creation, and then ceases 
to exist as if it had never been." 

The most recent authority is that of Countess Cowley v. Earl Cowley 
(1901, A. 0. 450), where the Lord Chancellor (Halsbury) and the 
other lords who took part in the case all referred to the peerage (an 
earldom) under discussion as *^an incorporeal hereditament vested in 
the Earl." (See further, infra, p. 15.) 



A Peerage is Real Property. 

All dignities or titles of honour, says Cruise (cap. 4, sect, 1), having A peerage is 
been originally annexed to lands, were considered tenements or incor- ^^^ property, 
poreal hereditaments, wherein a person might have a real estate. 
And although dignities are now become little more than personal 
honours and rights, yet they are still classed under the head of **real 
property" (p. 98). This principle was recognized in the House of 
Lords in the Buckhurst Peerage Case (1876, 2 App. Cas. 1), where 
Lord Cairns, in addressing the peers, said: **I also will remind your 
lordships, without referring at any length to authorities upon the 
subject, that with rjgard to peerages it is the well-established and 
constitutional law of the country that a peerage partaking of the 
qualities of real estate must be made in its limitation by the Crown, so 
far as it is descendible, descendible in a course known to the law." 

It was on this ground — of a peerage partaking of the qualities of 
real estate— that the House of Lords, in consulting the judges in 
regard to peerage cases, was in the habit of putting to them questions 
in regard to what would be the law with reference to land in a case 
analogous to that under discussion. 
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A Peerage is a Tenement. 

The word " tenement " in its vulgar acceptation is, as Blaekstone 
observes, **only applied to houses and other buildings, yet in its 
original, proper, and legal sense it signifies everything that may be 
holden, provided it be of a permanent nature, whether it be of a 
substantial and sensible or of an unsubstantial ideal kind. Thus 
liberum tenementum^ frank tenement qt freehold is applicable not only to 
lands and other like objects, but also to offices, rents, commons and 
the like, and as lands and houses are tenements so is an advowson a 
tenement; a franchise, an office, a right of common, a peerage, or 
other property of the like unsubstantial kind are all of them, legally 
speaking, tenements." 

Hence, as the Eedesdale Committee in their first Eeport point out, 
'*a dignity granted in terms which will convey the dignity to 
descendants of the person to whom it is first granted is in that 
person and his descendants to whom it may be limited a tcnementy 
inasmuch as it is capable of being holden." And the same Committee 
in their third Eeport (at p. 222), referring to a peerage created by 
patent, say : " The dignity of Baron so created by patent was a tene- 
ment in gross (see infra^ p 196), dependent on nothing but the terms 
of the patent by which it was created.'* (See further. Chap. YII., 
infra,) 

Of the Ennobling Property of a Peerage. 

A peerage confers nobility on the holder for the time being. It is 
a trite saying that the grant of a peerage ennobles the blood of the 
grantee ; and this metaphorical expression is in a sense correct, for 
the grant of a peerage to a commoner renders him or her noble, since 
it makes him or her a peer or peeress, and gives to his or her issue — 
or such of them as by the grant shall be made inheritable — a potential 
nobility. 

But clearly, in point of law, the only nobles in England are the peers 
and peeresses. "The true division," says Ijord Coke (Inst. I. 16 b), 
** of persons is that every man is either of nobility, that is, a lord of 
Parliament of the Upper House, or under the degree of nobility, 
among the commons." 

Nobility is inherent in the blood in that a peerage cannot be 
aliened, or surrendered, or merged, but it is not inherent in the sense 
that it passes with the blood to all descendants of the grantee. 

The children of a peer, then, are not bom noble. If the parent's 
peerage is descendible to heirs general each descendant may by 
possibility inherit the same and so acquire nobility. So where a 
peerage is granted to a man and the heirs male of his body, he is 
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OF RIGHTS AND TBIVILEGES INX'IDEXT TO A PEKRAGE. Ch. I. 

ennobled, but they have only the prospect of nobility, which may or 
may not be realised. Even the only or oldest son and heir apparent 
of a peer is not during his father^s lifetime a noble, unless indeed he 
acquires a peerage by creation, or by descent from or through his 
mother. 

On the other hand, where a peer marries a commoner she thereupon Peerage by 
becomes a peeress and therefore noble. She is entitled to the privi- ™*rnage. 
leges of peerage other than the right to be summoned to and sit in 
Parliament, and she remains noble notwithstanding the death of her 
' husband ; but if during her widowhood she marries a commoner, then 
she ceases to be a peeress and noble. 

A peeress in her own right who is married to a commoner still 
retains her nobility — still remains a peeress — but does not impart 
her nobility to her husband. (Co. Litt. 16 b, and see further, tw/ra, 
Chap. X.) 

Of Bights and Privileges incident to a Peerage. 

There are various rights and privileges incident to a peerage, Rights 
including the right to a summons to Parliament as a temporal lord, 
the right to trial by peers. These are dealt with in Chap. IV., 
infra. 



incident to 
peerages. 



Peerage : Meanings of Term. 

It may be well here to point out that the term ** peerage " is Meaning of 
used in several senses. ** First," as Mr. Justice Crowder said in the P®®^f*fire- 
Fermoy Peerage Cane (5 H. L. C. 741, 1856), ** a peerage may mean 
any degree of nobility, as an earldom, a barony, or the like. This is 
probably its most usual signification in common parlance. ... 

** . . . A second meaning of the word * peerage * may be where two 
or more dignities of nobility are vested in the same peer with 
different lines of succession. . . . 

** . . . But there is a third sense in which a peerage is used as 
comprehending all the dignities of nobility held by a peer, and con- 
stituting the status of an individual peer, whether consisting of one or 
more dignities, and whether, if more than one descendible, similarly 
or differently. He is a peer by holding any one of those dignities, 
and is entitled thereby to all the rights and privileges of a peer. By 
holding several dignities he is not more a peer, or thereby entitled to 
any greater or other rights or privileges of a peer ; although his rank 
among the peers will vary according to his titles. . . . 

"... All the dignities of nobility, therefore, of each peer consti- 
tute his status of a peer, his peerdom or peerage. In this sense no 
peer can have more than one peerage." 
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DERIVATION AND NATURE OF PEERAGES. 

And Baron Alderson, in the same case, said: — "It is a mere 
popular plirase to say that a barony is a peerage. The correct phrase 
is that the possessor of a barony is a peer, or that the possession of a 
barony confers a peerage. No man can have two peerages, if Tre 
speak accurately. He may have a barony and an earldom, but he can 
only have one status of peerage, for (equality admitting of no degrees) 
peerage is in its very nature one and indivisible." 

** The peers of the realm," says Coke, Inst. I. 156 b, " are divided 
into barons, viscounts, earls, marquises, and dukes. . . . And in 
judgment of law any of the said degrees of nobility are peers to 
another, as if an earl, marquis, or duke be tried for treason or felony 
a baron or other degree of nobility is his peer.*' 

The term ** the peerage '* is commonly used to describe the whole 
body of the peers. 

In this work the term " peerage" is generally used in its primary 
and popular sense as denoting a hereditament which confers peerage 
rights. 
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CHAPTER II. 

THE JURISDICTION IN PEERAGE MATTERS. 

As the Crown is the fountain of honour, so, in a sense, is it the The Crown's 
fountain of justice (see Blackstone, Vol. I., p. 257), and accordingly i^^^s^ctio^- 
in peerage matters it rests with the Crown to dispense justice to whom 
it is due. It is the Crown from whom in the first instance the 
claimant to a peerage seeks relief by petition, and the now settled 
usage is for the Crown, on the report of the Attorney-General, to 
refer the matter to the House of Lords, which, in its turn, refers the 
claim to its Committee for Privileges. 

** Whoever," say the Eedesdale Committee in their third Eeport, 
p. 52, " has claimed a dignity has sued for it to the Crown by petition, 
which is in the nature of a petition of right, now commonly referred 
by the King to the House of Lords for the advice of the House what 
ought in justice to be done upon the petition.*' 

There is abundance of authority as to the proper mode of pro- 
ceeding on peerage claims. 

Thus, in 11 Hen. VI., 1433 (see Rot. Pari., Vol. V., p. 441, and Arundel 
E. C. V. 227), it appears that a petition was presented to the King in ^^'^"**' 
Parliament by John Fitzalan Lord Maltravers, calling himself Earl 
of Arundel, and praying to be given his place, as well in Parliament 
as in the King's Council, as Earl of Arundel. A counter petition was 
presented by the Duke of Norfolk, then a minor, and in the custody 
of the King. The title of the claimant was examined, and according 
to the Parliament EoUs, it appears that upon reading the title of John 
Earl of Arundel, and consulting the judges and others learned in the 
law, and the rest of the King's Counsel, the King, by the advice and 
consent of prelates, dukes, earls and barons in the then Parliament, 
granted the prayer of the petition with a salvo Jure, (See first Eeport 
of Eedesdale Committee, p. 426.) 

In the great controversy between John Earl Marshall and the Earl -E^<?W Marshall _ 
of Warwick, in the time of Henry VI., the proceeding was commenced temp. *^ ' 
before the King in Parliament. (See Eedesdale Committee, Vol. V., Hen. VI. 
p. 198 ; Eot. Pari. 3 Hen. VI.) 

Again, in 27 Hen. VI., 1449, E. C. V. 269, it appears from the ^rund^y. 
Parliament Eolls that a contest arose between the Earl of Arundel temp. ' 

Hen.* VI. 
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and the Earl of Devonshire in the presence of the King in Parliament 
as to the precedence of the said Earls respectively, as well in Parlia- 
ment as elsewhere, and that the matter was, by the advice of the 
lords spiritual and temporal, submitted to certain lords of the same 
Parliament to examine and decide, and that these lords had not had 
time to deal with the matter, and therefore that the King, with the 
like advice, had directed that the judges of the law of the land, being 
in the same Parliament, should hear, see and examine the said matters, 
and should report to the King and to the lords, and that the judges, 
having heard the matters and seen the parties, declared that they 
conceived that it was a matter of Parliament belonging to the King*s 
Highness and to the lords spiritual and temporal in Parliament by 
them to be decided and determined . . . and it belongeth to be deter- 
mined by the King and his lords, and not in any other way ; where- 
fore the King, by the advice and with the consent of the lords 
spiritual and temporal being in the same present Parliament, deter- 
mined and decreed the matter. 

A hundred years later, in the time of Queen Elizabeth, Mr. Bertie 
claimed the Barony of Willoughby by the courtesy of England, and 
the claim was referred by the Queen to Lord Burleigh and to other 
Commissioners, as also a claim to the same dignity by Peregrine Bertie, 
the son of the claimant. The Commissioners made their report in 
favour of the son, who was accordingly summoned. (See Collins' 
Claims, p. 1.) 

Again, in 39 Eliz., Thomas Lord De la Warr petitioned the Queen 
in regard to his precedence in Parliament. This petition was referred 
to the House of Lords, and by the House to a Committee, who called 
to their assistance the two chief justices and other judges. The Com- 
mittee made their report to the House, and the claimant was allowed 
the precedence he claimed. ( 1 1 Coke Rep. p. 1 ; Redesdale Committee, 
3rd Rep. 32.) 

The forms of procedure adopted in the above-mentioned claims has 
been followed in a great number of subsequent peerage cases, and in 
almost all the Crown, where any doubt as to the validity of the 
claim has arisen, has taken the course of referring the matter to the 
House of Lords for its opinion and advice. This is the more desirable, 
as the decision of questions of peerage law involve such serious 
consequences, and a decision by the Crown without the approval of the 
lords is not conclusive. 

Should the Crown, for example, dispensing with the reference, make 
a material mistake of law or fact, and acting on that mistake issue a 
writ to the claimant and recognize him as the holder of a peerage 
which is not in truth vested in him, this recognition will not confer on 
^he claimant a title to the peerage in question. It may have the 
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effect of conferriug upon him a new peerage l»y virtue of his being 
Bummoned to and sitting in Parliament, but it cannot divest the title 
of the true owner. 



As to the Jurisdiction of the House of Lords. 

The petition presented by a claimant to a peerage being referred House of 
by the Crown to the lords, it is for the lords, acting id the juris- ^^^^ rj 
diction thus delegated to them by the Crown's reference, to examine 
the claimant's case, and to advise the Crown accordingly. 

For this purpose the House refers the claim to a Committee for 
Privileges to report thereon, and on its doing so by resolution of the 
whole House adopts, if it thinks fit, the report of the Committee. 
In such cases the resolution of the House is not in the nature of a 
judgment, and yet it is something more than mere advice. The Crown 
is not bound to act on the advice of the lords, but if the Crown does 
act on the advice of the lords that concludes the matter. (See iw/ra, 
p. 21.) 

Lord Cottenham, L. C, in Earl of Waterford's Claim (6 CI. & Fin. Conelusive- 
149, 1 832), said : ** It is impossible to deny that there is a considerable J®*? ^' . 
difference between an entry in the Journals" [in relation to an favour of a 
imcontested matter] " . . . . and what is, strictly speaking, a dainaant. 
judicial decision in foro contentioso upon a claim first presented to 
the Crown, then referred for the advice of the law officers of the 
Crown, and then to the House of Lords, - and by that House — 
according to the usual course of its proceedings — referred to the 
Committee of Privileges, followed by a report made, not alone by that 
Committee, but also sanctioned by a resolution of the whole House, 
and upon that resolution, to make the decision more complete, a writ 
issuing and the party sitting under it. This is the most perfect form 
of judicial determination in favour of a peerage." (See further, tnfra^ 
p. 227.) 

The jurisdiction of the House of Ix)rds is not confined to cases in xho Lords' 
which a peerage claim is referred to the House by the Crown. inherait 

The House of Lords has an inherent jurisdiction, as guardian of its * 
own privileges, to determine who are its members and what is their 
precedence inter se; and inasmuch as this precedence depends on 
ancienty, what is tlicir ancienty, and from time to time to declare the 
law generally in regard to peerage law and rights. 

This privilege of declaring for itself what the law is upon the subject 
of its own constitution and practice belongs to each House of Parlia- 
ment, and the Lords' jurisdiction in the matter is certainly not less 
extensive than that of the Commons. 
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House of ^ The Commons' power is fully recognised in Beauehamp {Earl)y, 

j^S^on Overseers of Madresjield (8 C. P. 245, 1872). There the question 

as to peers arose whether a member of the Upper House could vote on the 

member^ip o^^ction of members to the Lower House. Eepeated resolutions of 

thereto. the Commons, declaring that no peer hath any right to Tote, were 

shown to have been passed, and it was decided that thej, in effect, 

declared the law. "These resolutions," said Bovill, C. J., **were 

passed, not for the purpose of determining who should in future be 

allowed to vote, but for the purpose of declaring what was the law 

upon the subject. The House of Commons alone could not, without 

the assent of the other branch of the Legislature, make a law to 

determine its own constitution; but it was competent to the House 

sitting as a Court, as it no doubt was, to determine as to the right of 

voting, and they were bound to declare the law." 

Declarations The House of Lords has on several occasions exercised an analogous 

^ law by that jurisdiction, and in doing so it is important to observe that the House 

is not making but declaring the law as to its own constitution and 

privileges. 

Gre^ dt Thus, in resolving in 1640 (see the Grey de Ruthyn Case, Collins, 

J^Ayn Case, ^ 256), that no peer could drown or extinguish his honour, the House 

was declaring what the law always had been ; not laying down a new 

rule for the future. (See infra, p. 160.) 

Banbiny Caw, On the ISth July, 1660, a motion, as appears from the Journals of 

1660. ^Yie House, was made : " That there being a person that now sits in 

this House as a peer who as is conceived hath no title to be a peer, 

videlicet the Earl of BaHbury, it is ordered that this business shall be 

heard by counsel at the bar Monday come seven-night." 

Worenter Cate, On the 18th August, 1660, it appears from the Journals that " Upon 

1660. information to the house by the Marquis of Hertford, that a patent 
is granted to the Marquis of Worcester which is a prejudice to other 
peers. It is ordered that the consideration of the said patent is 
referred to the consideration of these lords following." Then follows 
a list of twenty-nine peers with power to send for persons and 
** the patent." On the 20th August, the Lord Chief Baron and the 
Attorney-General were ordered to attend to advise " the Lords' 
Committees in point of law concerning the Marquis of Worcester's 
patent." The patent was to create the Marquis of Worcester to be 
** Duke of Somerset on certain conditions on his part to be }>erformed 
which he hath not performed." Other proceedings were taken, and 
on the 3rd of September the Marquis " delivered up the patent to his 
Majesty for the dukedom of Somerset." 

Pmrhttk Cat, The Joumals of 25th November, 1661, show that it appearing that 

1661. ^^ name of Yiscount Purbeck was not in the list of the names of the 
I/>rds by which the House was called that day, it was ordered that it 
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be referred to a Committee for Privileges to consider whether he be to 
sit in this House as a peer or not. 

On the 16th March, 1694, the Journals show that " after hearing Emergerfiom 
the Attorney-General in relation to barons by descent whose ancestors jg^T***^' 
were called by writ, as also counsel in behalf of several peers in this 
House who think themselves concerned therein," consideration of the 
matter was adjourned. On further debate on the 19th March, 1694, 
this question was put : ** Whether if a person summoned to Parliament 
by writ, and sitting, die, leaving issue two or more daughters who all 
die, ODC of them only leaving issue, such issue has a right to demand 
a summons to Parliament ? " and it was resolved in the affirmative, 
Lords Grey and Culpeper dissentient. A protest was afterwards 
entered against the resolution signed by the Duke of Norfolk and 
other lords. 

The Journals of the 12th November, 1694, show that on that day Clifford Case^ 
an order was made to refer it to the Committee for Privileges to con- ^^^** 
eider ** whether if a lord called by writ into his father's barony shall 
happen to die in the lifetime of his father, the son of that lord (so 
called) bo a peer and hath right to demand his writ of summons ? " 
The Lords reported that " they find no precedent in this case," and a 
debate arising on this report so far as it was applicable to the case of 
" Charles, Lord Clifford (son and heir of Charles, Lord Clifford of • 
Launs burgh, who was called by writ to Parliament in the lifetime of 
his father, the present Earl of Burlington)," the House decided that 
he was entitled to a writ of summons as Lord Clifford of Launsburgh. 

The Journals show that on the 12th December, 1711, ** notice being Scotch peer 
taken * that in the list of nobility delivered by Garter King-at-Arms, S*?".*?^ 
there is inserted James Hamilton, Duke of Hamilton and Brandon, peerage, 
amongst the dukes,* and the House being informed that a patent is ^^ll. 
lately passed the Great Seal for creating the said Duke of Hamilton 
Duke of Brandon," it was ** Ordered that on the 20th instant this 
House will take the patent into consideration," and that " the Privy 
Seal Bill of the patent be laid before this House." The judges were 
ordered to attend. The Duke of Hamilton was heard by counsel, and 
the Privy Seal Bill of the patent and enrolment were read. After 
several questions proposed the following was resolved in the affirma- 
tive: ** That no patent of honour granted to any peer of Great Britain 
who was a peer of Scotland at the time of the Union can entitle such 
peer to sit and vote in Parliament or ta sit upon the trial of peers." 
A protest was entered against this decision, signed by several lords. 

On the 14th June, 1781, a petition of Douglas Duke of Hamilton Hamilton Case^ 
and Brandon, praying for a writ of summons as such in virtue of the ^^^^' 
creation by Queen Anne, was presented to his Majesty, and together 
with the Attomey-Generars report thereon, was by his Majesty 
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referred to the House. A Committee for Privileges sat on the Cth 
June, 1782; the judges attended ; and after counsel for the claimant 
and for the Crown had been hoard, the question was put to the judges, 
** Whether by the 23rd article of the Act of Union, which declares all 
peers of Scotland to be peers of Great Britain, with all the privileges 
enjoyed by the peers of England, except the right and privilege of 
sitting in the House of Lords, and the privileges depending thereon, 
tlio peers of Scotland be disabled from receiving subsequently to the 
Union a peerage of Great Britain, with all the privileges usually 
incident thereto ?*' The Lord Chief Baron delivered the unanimous 
opinion of the judges, that ** they are not disabled *' from receiving such 
patent. The House afterwards presented a report to the King, certi- 
fying ** our humble opinion and advice that the said Duke of Brandon 
is entitled to his writ of summons." 

Again, in the Wensleydale Peerage (5 H. L. C. 958), where the 
Crown purported to create by patent a life peerage with a seat in 
Parliament, the House, without any reference from the Crown, 
referred it to a Committee for Privileges to examine and consider the 
letters patent, and to report their opinion thereon, and the Committee 
reported that neither the said letters patent nor the said letters 
patent with the usual writ of summons issued in pursuance thereof, 
entitled the grantee therein named to sit and vote in Parliament. 
The House affirmed the resolution, and declined to put any question 
to the judges on the matter. 

The precedents above selected sufficiently attest the jurisdiction of 
the House of Lords to deal of its own motion with matters involving 
its constitution and privileges, and this jurisdiction, it is important to 
note, is an exclusive one. The Courts of law have no jurisdiction in 
regard to matters of peerage. All authorities agree in asserting that 
a dignity cannot be demanded by any writ given either by the common 
law or the statute. (Redesdalo Committee, third Report, p. 51.) 
OrdiDsry Proceedings in a Court of law to establish title to a peerage are 

nojuriadktion ^^^^^®^J unknown. No precedent for such proceedings can be found 

: from the Conquest downwards, and so absolute is this exclusion of the 

ordinary tribunals that if a question of peerage arises even incidentally 
in an action it is not to be tried by a jury, but by the record of 
Parliament. (See Coke, Inst. I. 16 b.) In support of this proposition 
Coke refers to a case in the Year-Book, Hilary term, 35 Hen. VI., in 
which it is stated that in the King's Bench a person summoned a 
grand jury in attaint, and one of the grand jury challenged himself, 
alleging that his ancestors had been Lords of Parliament, and that 
they had their place in the same House of Parliament ; and this 
matter was found by six of the jurors appointed triers for that 
purpose ; and he therefore prayed allowance of his challenge. But 
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Fortescue (the Chief Justice) said : ** We cannot allow that without 
a writ testifying it, for we ought to be assured by matter of record of 
your challenge, or otherwise we cannot allow it," to which all the 
Court agreed ; therefore he was drawn for another cause. (See also 
Eedesdale Committee Eeports, Vol. I. p. 396.) 

A different view was, it is true, propounded by Lord Holt in Rex v. 
Charles Knollys (Skinner, 517). The defendant pleadod that he was a 
peer, and according to Lord Holt's view the Court had jurisdiction to 
determine the question, and the Lords had no jurisdiction without 
a reference from the Crown. This view as to the jurisdiction of 
the Courts in peerage matters, though expressed by a great lawyer 
and judge, is wholly irreconciloable with long constitutional usage, 
and it is not approved by the Eedesdale Committee in their 
Eeports, and must be regarded as erroneous. No attempt has ever 
been made to try a peerage case by an action in the Courts, and 
it is clear, from the recent case of Earl Cowley v. Countess Cowley Cowley Cate, 
(1901, A. C. 450), that any such attempt would be foredoomed to 
failure. In that case Lord Cowley, who had been divorced by his 
wife, sought to restrain her from using the title of Countess Cowley 
on the ground that her using that title was an injury to his incor- 
poreal hereditament, the earldom. The action was brought in the 
Probate and Divorce Division of the High Court, and an injunction 
was granted by the Court ; but the action was subsequently dismissed 
by the Court of Appeal, and on appeal to the House of Lords the decision 
of the Court of Appeal was unanimously upheld. Lord Halsbury, in 
giving judgment, said : ** More than one reason occurred to my mind 
in considering this question. I do not know what jurisdiction the 
Divorce Court had in dealing with this matter at all. And, further, it 
seems to me that if Mr. Haldane had been successful in suggesting 
that this was a case in which there was a sort of territorial right in 
respect of the dignity, he would only by another process show that he 
was hopelessly out of Court, because what jurisdiction has any Court 
of law to determine a question of a dignity ? I am not aware of any 
such jurisdiction. If, indeed, there was a claim to such right, the 
jurisdiction would be vested in this House not as an appellate House 
from a Court of law, but in its own inherent jurisdiction as the 
Committee for Privileges. It has been laid down that no question of 
honour can be tried by a Court of law. Where there was a question 
of a fine quoted in Collins, and ancillary to it a question of a dignity, 
it was said by the learned judges in that case that they were not 
going to allow by a side wind a matter outside their jurisdiction to be 
brought in on the pretence that there is a question which the ordinary 
Courts, by an action in the Court of Common Pleas, had a right to 
determine. . . . My Lords, under these circumstances, I have thought 
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it right to say this much. I think it is not a very abstruse point. It 
is admitted by everybody that no such case was ever heard of before, 
and that the question might equally arise not only in the case of two 
persons divorced but even in the case of a courtesy title to certain 
ranks of peerage. That a Court of law should concern itself with 
such a question as that is certainly not a thing to bo desired ; but it is 
enough to say that, for a Court of law, there is no foundation ior any 
jurisdiction, and there is no precedent to be found where such a 
question has ever been decided," &c. Lord Macnaghten, in concurring, 
said : ** It " (the r^^tention of the title) ** is not a matter of right ; it is 
merely a matter of courtesy, and allowed by the usages of society. . . . 
The appellant complains. He says she" (the respondent) **ha8 no 
right to do so. That is perfectly true. And then he claims ail 
injunction from a Court of law to prevent his late wife using that 
designation on the ground that it is an invasion or disturbance of the 
dignity which belongs to him as an incorporeal hereditament. The 
answer seems to be twofold. If it be a disturbance of a dignity, that 
is a matter not within the cognizance of a Court of law. The right to 
a peerage can only bo tried before the peers. And it was declared 
long ago that * it appertained altogether to the Royal prerogative to 
give such honour, reputation and place to his councillors and others 
his subjects as should be seeming to the King's most excellent wisdom.' 
(31 Hen. VIII. c. 10.) There is another answer which, to my mind, is 
equally conclusive. It is said that Lord Cowley has not suffered 
either legal wrong or damage. Mr. Haldane argued that a legal 
wrong had been done to him because the respondent, under colour of 
right, claimed to share or participate in his incorporeal hereditament 
the Eaildom of Cowley ; but, for my part, I must confess I cannot 
understand in what sense it can be said that the lady claims to parti- 
cipate or share in this hereditament." Tjord James of Hereford spoke 
to the same effect. Lord Brampton agreed. Lord Lindley's speech 
puts this point very clearly and conclusively : " My Lords, by letters 
patent under the Great Seal, dated 11th April, 1857, the dignity of 
the Earldom of Cowley was granted to the then Baron Cowley and 
the heirs male of his body. The dignity so granted was an incorporeal 
hereditament (Cruise's Digest, Chap. 14, para. 1), and such here- 
ditament was granted for an estate in tail male. In 1895 this estate 
became vested in the present Earl, and it has ever since been and is 
now vested in him. In 1889 the present Earl Cowley married Lady 
Violet Neville. She was the daughter of a peer, and therefore of 
Boble blood, but she was not a peeress in her own right. When, in 
1895, her husband became Earl Cowley, she acquired an estate for 
life in his dignity. (See Co. Litt. 16b.) That has been the law ever 
since Coke's time, and it is not, I believe, disputed. Her life estate 
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was not terminable on the death of her husband, but was terminable 
on a second marriage with a commoner. (See Co. Litt. 16b.) So 
long as her life estate in the earldom was undetermined she was 
entitled to the honour and dignity of a peeress and the name attached 
to it. . . . Mj Lords, we are not now sitting as a Committee for 
Privileges to determine a claim to the dignity created and granted by 
the letters patent, 1857. The lady calls herself, and is called in 
society, * Violet, Countess Cowley.* She makes no claim to the peerage 
or to the dignity which is Tested in her late husband, and, if she did, 
the High Court would not be the proper tribunal to entertain or 
decide such a claim. Chapter 6 of Cruise on Dignities is conclusive 
as to that. The appellant's counsel urged your Lordships to take the 
view that the Countess was disturbing the Earl in the enjoyment of 
his dignity, f'.^., of the incorporeal hereditament to which he is entitled. 
On reference to the authorities relating to actions on the case for 
disturbance, I can find no instance of an action for disturbing a 
dignity, nor any instance of an action for disturbing an incorporeal 
hereditament in the absence of actual damage." Appeal dismissed, 
with costs. 
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CHAPTER III. 

WHAT LAW GOVERNS PEERAGES AND WHERE IT IS TO BE 

FOUND. 

The law of peerage, like so much other English law, is of a composite 
What law character. It consists of — 
appUee. j. Statutory enactments. 

2. Common law rules. These common law rules include — 
(i) Bules evidenced by established usage. 
(ii) Bules ascertained by decisions or declarations of the House 

of Lords. 
(iii) Bules drawn from other common law sources. 

1. Statutory Enactments. 

Statutory The leading statutes which have from time to time more particularly 

enactment*, affected peerage law are the following :— 

2 Bich. II. c. 5, De Scandalis Magnatum, and 12 Bich. II. c. 11, 
both of which relate to the punishment of slanders concerning 
the nobles and great men of the realm. These have been 
repealed by the Statute Law Bevision Act, 1887 (50 & 51 
Vict. c. 59). 

5 Bich. H. St. 2, c. 4, requiring attendance in Parliament of peers 

summoned thereto. 
20 Hen. VI. c. 9, provides for the trial of peeresses by the House 

of Lords ; and see 6 Qeo. IV. c. 66, s. 12. 
26 Hen. VIII. c. 13, which makes special provision for forfeiture 

of lands and hereditaments for treason. 
31 Hen. VIII. c. 10, which deals with the precedence of peers in 

Parliament and elsewhere. 
33 Hen. VIII. c. 12, s. 7, which deals with the trial of peers for 

murder. 
35 Hen. Vlll. c. 2, s. 2, which also deals with treason, &c. 
7 & 8 Will. III. c. 3, s. 1 0, which provides as to the summoning 

of peers on trial of peers for treason or misprision. 

6 Anne, c. 11, the Act of Union with Scotland, which provides for 

the status, precedence, privileges and (rial of Scotch peers, 
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and for the election of repreeentatiyes to sit in the House of 

Lords, &c. 
6 Anne, c# 78, which contains provisions as to trial of peers for 

treason and felony committed in Scotland. 
39 & 40 0^0. III. c. 67, which effectuated the Union with Ireland 

and provided for the status, precedence, pnvileges and trial 

of Irish peers, and for the election of representatives to sit in 

the House of Lords. 
6 Geo. rV. c. 66, s. 12, which made further provisions as to the 

trial of peeresses. 
10 & 11 Yict. c. 52, ss. 2, 3, and 14 & 15 Vict. c. 87, s. 4, as to 

meetings of peers of Scotland to elect representative peers, 

omissions from and additions to election ix)ll, &c. ; ten days' 

proclamation instead of twenty-five. 
33 & 34 Vict. c. 23, which abolishes forfeiture for treason and 

felony. 

33 & 34 Vict. c. 77, s. 9, which provides for tlie exemption of 

peers from service on juries. 

34 & 35 Vict. c. 50, s. 8, writs not to be issued to disqualified peers. 
39 & 40 Vict. c. 3, s. 67, as to Irish peerages ; and 

46 & 47 Vict. c. 52, as to disqualification of peers by bankruptcy. 
Besides the above general Acts, there are not a few Acts which have 
been passed dealing with particular peerages by way of creation, 
forfeiture, restoration, or otherwise. (See infra, Chaps. XVII., 
XVin. and XIX.) 

2. Common Law Rules. 

(i) Rules Established hi/ Long Usage, 

Peerage law consists for the most part of rules evidenced by long- Usage, 
established usage — usage which has prevailed from time immemorial, 
or has at least the sanction of some centuries. As points of peerage law 
from time to time arise, the question asked is always, ** What has 
been the usa ge in such cases ? ' ' Once an ancient and well-settled usage 
is ascertained it will govern the case as evidencing the unwritten law. 

For example, the rule that an hereditary barony is created by writ 
and sitting thereon is the result of usage. So is the rule of abeyance 
in regard to the descent of a barony by writ, and the power of the 
Crown to call such a barony out of abeyance. So is the power of the 
Crown to summon the eldest son of a peer during his father's lifetime 
in his father's bturony. The rules as to the status, rights and privileges 
of a peer are to a large extent founded on usage. 

Indeed, Lord Campbell, L. C, went so far as to say {Berkeley Case 
(1861), 8 H. L. C. 79) in the House of Lords that ** peeragelaw depends 

c2 
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entirely on usage both as to power of the Crown and as to any claim 
that may be made by a subject.'* 

But this is to overstate the truth. Though the unwritten law of 
usage largely predominates, there is a substantial element of statute 
law, as the summary of Acts above given shows. 
Non-usage. Non-Vsage. — This may afford quite as cogent evidence of the law as 
usage. 

** As usage," says Coke (Inst. I. 81 b), '*is a good interpreter of 
laws, so non-usage — where there is no example— is a great intendment 
that the law will not bear it, for, saith Littleton, if any action might 
have been grounded upon such matter, it shall be intended that some 
time it should have been put in ure." 

Thus the absence of any usage for trying the title to a peerage in 
the ordinary Courts of law affords cogent evidence in negation of the 
jurisdiction of those Courts to deal with such a matter. 

The Berkeley Case (1861, 8 H. L. C. 80) indicates the reliance 
placed on non -usage. '* It has been solemnly decided by your Lord- 
ships," said Lord Campbell, L. C, in that case, ** in the exercise of 
your unquestionable jurisdiction, that the Crovm cannot make a 
peerage for life with a right to sit in this House, and the raiio 
decidendi was that no instance could be adduced of a peer sitting in 
this House in right of a peerage granted for life only .... There 
being no instance to be found of a barony by tenure with a right to 
sit in Parliament being transferred to a stranger by will, the con- 
stitutional and legal inference was and is that a transfer cannot law- 
fidly and effectively be made." 
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(ii) Rules ascertained hy Decisions or Declarations of the House of 

Lords. 

Many points of common law in relation to peerages have been 
ascertained by decisions and declarations of the House of Lords and 
its Committees of Privileges. 

These decisions and declarations have, as already stated, been given 
or made sometimes in regard to a particular peerage case referred by 
the Crown to the Lords for their advice, sometimes in a case brought 
under consideration without any such reference, as in the Wensleydale 
Case (p. 14, supra), and sometimes without reference to any particular 
case, as in the resolution in the Orey de Ruthyn Case, pp. 12, 22. 

In any case, they are entitled to great weight and authority ; for, 
though not in the technical sense judgments, they are judicial con- 
clusions enunciated by the Lords in the exercise of a constitutional 
jurisdiction and resting on principles not confined to a particular case, 
but governing or affecting other cases of similar kind that may come 
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before the House. They have the quality of responsa prudentum; 
that is to say, they are declarations of law made by persons of great 
learning and peculiarly cognizant of peerage law, and such responsa — 
communis opinio juris prudentum, the opinion of the sages of the law 
— are one of the well-recognized sources from which the common law 
is properly discoyerable. (Per Lord Coke, Inst. I. 11 a.) 

The principles", therefore, on which peerage cases have been decided 
by the House of Lords, and the rules aod declarations of law in regard 
to peerages and peerage law which have from time to time been 
deliberately laid down and acted on by that House, are to be treate<l 
primd facie as authoritative declarations of law or cogent evidence of 
it ; and it is for those who challenge such declarations to make good 
their objections. 

The Crown, it is true, is not bound to act on the advice tendered to 
it by the House of Lords, but it cannot effectively overrule or ignore 
the principles on which the advice is based. 

Thus, if the House holds that a peerage has been forfeited, and 
therefore that the claimant has not made out his title, the Crown may 
disregard this ruling and direct a writ to issue to the claimant in the 
name of the forfeited title. But when the person summoned thereby 
seeks to take his seat, grave questions would or might be raised as to 
his status and precedence. If the title is of higher degree than a 
barony the question might be raised. Has it been duly created by a 
mere writ ? (see p. 56) or has the writ operated merely to create a 
barony, and, if so, by what title? And in any case the question 
might be raised, Where is the person summoned to be placed? 
What is his precedence under the Statute of Banking (31 Hen. VIII. 
e. 10)? 

The House of Lords would have a right to determine these 
questions and to adhere to their prior decision in regard to the 
particular peerage, and to assert and maintain the inviolability of 
their privileges, and to say that the person summoned was not entitled 
to the old peerage, however he might be entitled to a new dignity. 

So, too, if the Crown on petition recognizes a claim to a peerage 
without consulting the Lords and issues a writ accordingly, it would 
rest with the Lords to determine whether the person siunmoned was 
entitled to the old peerage or to a newly created peerage. 

In this way the House has indirectly the power of enforcing its 
own decisions and declarations of the law. The only appeal from the 
Lords is to the Lords. 

No doubt it may be objected to some declarations of the law made Declaration of 
by the House of Lords that they were unnecessary for the decision of effSoSrJ 
the particular case, or that they went further than was necessary for though made 
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the docision of the case, or that they were made generally, and can 
only be considered as extra-judicial conclusions. 

But this does not deprive them of due weight. Thus in the Grey de 
Ruthyn Case, the resolution passed by the Lords that a peerage is 
inalienable was not in any sense necessary to the decision of the case ; 
and so also the resolution in the Purheck Case went much further than 
was necessary for the decision of that case ; but these resolutions have 
long been treated as valid and binding in declarations of the law. 
(See the Earldom of Norfolk Case, (1907) A. C. 10, infray p. 160.) 

Here it may be well to pause for a moment and point out that 
where the common law is ascertained, whether by decision or declara- 
tion of the House of Lords, the law as so ascertained is taken to have 
been in force from time immemorial as part of the common law of the 
land, and is, therefore, applicable to ancient cases as well as to modem 
cases. Thus in the Norfolk Case just referred to, it was held that the 
law as ascertained by declaration of the Lords in the Grey de Ruthyn 
and Purheck Cases was applicable to a transaction which took place in 
the year 1302, and that the House was bound to apply that law 
accordingly. 

This is based on the principle that in peerage matters the House of 
Lords has merely to ascertain the law and apply it. It was contended 
that it would be hardship to apply the law as ascertained in the year 
1906 to a transaction which took place in the year 1 302 ; but, as pointed 
out by the Lords who took part in the decision, there was no juris- 
diction thus to restrict the operation of the common law. 

Decisions and declarations as to the law given and made by the 
House of Lords are only evidence of the law, and, however cogent, 
they do not absolutely and irrevocably determine that the law is as so 
decided and declared. 

No doubt, where a peerage claim is allowed by the House and the 
Crown acts thereon, that is conclusive as regards that particular case. 
This was recognized in the Wiltes Peerage Claim (L. R. 4 H. L. p. 126). 
" A resolution of the Committee of Privileges," said Lord Chelmsford 
in that case, *' in favour of a claimant, agreed to by the House and 
communicated to the Crown, and which is followed by a writ of 
summons to the claimant by the title of the dignity claimed, esta- 
blished the right to that dignity, at all events from the date of the 
writ of summons, which can never afterwards be called in question." 

But the House is not bound to perpetuate bad law. Thus in the 
Wiltes Case, supra, it was held that the prior decision of the House in 
the Earldom of Devon Case (2 Dow & CI. 200), holding the graDt of 
a dignity to a man and his '* heirs male for ever '' to be valid was not 
conclusive in another case. 

So the decision of the House in the Beaumont Case, 1794-5 (Cruise, 
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2 U) as to the defitmction of a peerage in abeyance, where one of tlie 
co-heirs was attainted, in no way prevented the House of Lords in the 
subsequent cases of the Camay s Peerage^ 1838 (6 CI. & Fin. 789), 
and the Braye Peerage {ibid. p. 757) from overruliDg the former 
decision and deciding inconsistently with it. 

(iii) Rulei drawn from other Common Law Elements, 

Where statute law or the decisions or declarations of the House of General rules 
Lords fail to supply an answer on points of peerage law, recourse J^^^"*^" 
must be had to the general principles and rules of the common law. 

Thus, the interpretation of a peerage grant; the descent of a 
peerage, so far as not depending on usage ; the limitations allowable ; 
the operation of attainder and restoration; these and many other 
matters which will be referred to in the following pages are all 
gOTemed by common law rules and principles. 

But in applying those common law rules and prind^des it must 
always be borne in mind that we are dealing in a peerage with an 
inheritance of a peculiar character, inalienable and impartible, and, 
therefore, that such rules must be applied according to the maxim. 
Secundum suhjectam materiam, with due reg^ard, that is, to the special 
character of a peerage. 

Instances will be found later on in which difficult questions of 
peerage law were solved by reference to common law principles, as, 
for example, the JViltes Peerage Case (L. B. 4 H. L. 126), the Buck- 
hurst Peerage Case (2 App. Cas. 1), and the Wensleydale Peerage Case 
(5 H. L. C. p. 958). 

Where Peerage Law is to be found. 

The statutory enactments can be found in the Statutes at Large. Where law to 
The usages in regard to peerages are to be found — ® ^^^ ' 

(1) In the Eolls of Parliament ; 

(2) In the Journals of the House of Lords ; 

(3) In the Patent and other Bolls ; 

(4) In the law reports and year-books ; 

(5) In diyers text-books, legal, historical, and antiquarian, by 

eminent authors ; 

(6) In the Eeports of the Lords' Committee on the dignity of a 

peerage. 

As to writers of authority on the subject the following notes may Text-book?, 
be found useful : — 

Sir Edward Coke, Chief Justice of England in the time of James I. Coke. 

Coke was bom 1552; Becorder of London, 1592 ; Solicitor-General, 
1593; Attorney-General, 1594; was appointed Chief Justice in 1606, 
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and died 1633. He is said to have spent the last six years of his life 
in putting the finishing touches to his books. Coke's chief contri- 
butions to the subject will be found in his Institutes and his Reports, 
twelve volumes, passim. Needless to say, his statements of the law 
and his opinions are entitled to the highest respect, for he is one of the 
chief oracles of our common law. Lord Bacon, his lifelong rival and 
enemy, is constrained to admit that Coke's Beports contain ''infinite 
good decisions and rulings over cases " ; and Blackstone calls them 
some of the most valuable of the ancient reports. Even what Coke 
Bays, though without authority, is, as Eyre, C. J., remarks (2 Bing. 
296, 297), accepted as law (primd/acte)^ so high stands his reputation. 
No man assuredly had a better right than ho to stamp the legal 
currency. 

In the Bedesdale Committee Beports attempts are made, but without 
signal success, to disparage his authority on the strength of some 
slight inaccuracies. 
Docleriilgc. Doddridge or Doderidge was bom in 1555 ; was appointed Solicitor- 

General in 1604, and made a judge in 1612. The principal memorial 
we possess of his work is his argument on the Abergavenny Claim, 
1605, in favour of peerages by tenure set out in Collins, Claims, p. 97 
et seq.; and the speech he delivered on the Great Chamberlain Case in 
1626, in relation to the title to the office of Lord Great Chamberlaiu. 
He also concurred in the judgment delivered by Chief Justice Coke 
about the same time on the Earldom of Oxford Case. (See Collins, 
p. 176.) But besides these authentic contributions to the subject, 
there has been attributed to Doddridge a work which bears his name 
indeed, but was not published until long after his death, which 
occurred in 1628. This work first appeared in 1642, imder the title of 
*' A Treatise whether the Barony of Abergavenny be descended unto 
the lady being the daughter and heir of the Honourable Henry 
Neville, the late Baron, or unto the heir male, imto whom the Castle of 
Abergavenny, being anciently the head of that family, is descended." 
The work consisted of Doddridge's arguments in the Abergavenny 
Case^ supra f t> prove that the barony was attached to the tenure of 
Abergavenny Castle. The work next appeared in 1642 as ''Bird's Maga- 
zine of Honour," '' perused and enlarged by that learned and judicious 
lawyer. Sir John Doderidge, Knight, one of his Majesty's judges of 
the King's Bench." In 1657 a new title was given to the work, and in 
the following year the title was again changed to '' Judge Doderidge, 
His Law of Nobility and Peerage, &c., to the Laws and Customs of 
England, 1658." The work has been repeatedly referred to in peer- 
age cases as if it were a work of authority. Thus in the Devon Peer- 
age Case (Sir Harris Nicholas' Beport, p. 44) Lord Chancellor 
Brougham relied on the work as authentic. On the other hand, Lord 
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Chief Baron Parker, in giving his opinion in the Ferrert Case (2 Eden, 
376), says that '' this is a posthumous work printed in 1658, many 
years after the death of the learned judge, and so incorrectly that it 
is not to be depended on." 

John Selden. His contribution to the sub j ect is contained in his ^ * Titles SeUon. 
of Honour," published in 1614, second edition 1631, and in his ** Privi- 
leges of the Baronage of England," published 1642. (See Wilkes' com- 
plete folio edition of Solden*s works.) Selden was bom in 1584, and 
died 1654. He was a man of extraordinary learning, scholar, lawyer, 
historian, statesman, and antiquary, and this catholicity of study 
and research exhibits itself in his ** Titles of Honour," which ranges 
over all countries and all ages, from the Kings of Eomo to the Counts 
Palatine of Germany, and the Thanes and Earls of England. 

Sir William Dugdale, the learned writer, published in 1675 his Dugdale. 
valuable work intituled *' The Baronage of England," &c. It is a work 
of infinite value, crowded with references to the records in verification 
of the statements contained in it. He published other works of great 
learning and value. 

Arthur Collins' (1690 — 1760) "Proceedings, Precedents and Argu- Collins, 
ments on Claims and Conclusions concerning Baronies by Writ and 
other Baronies/' published 1734. This is a most valuable work, and is 
constantly referred to by the Redesdalo Committee and others. 

Another standard work of his is Collins' '^Peerage, Qenealogical, 
Biographical and Historical," in 9 vols., 1812. 

Thomas Madox, who, at the close of Queen Anne*s reign, was Madox. 
historiographer, wrote a history of land honours and baronies and 
tenure in capite^ intituled *'Baronica Anglica," &c., which was published 
in 1736 and re-issued in 1741 . Madox was one of the most industrious 
of historians and antiquaries in his researches amongst original 
records. 

Comyn's Digest. This digest appeared in the year 17 02 in Comyn 
translation from Norman-French. It was compiled by Chief Baron 
Comyn, and it has always been accepted as a work of very high 
authority. (1 Maule & Selwyn, 363.) Lord Kenyon, in adopting 
an opinion expressed in it, said : *' Though no authority is referred to 
in support of it, yet the opinion alone of so able a lawyer is of great 
authority" {Milner v. Milnes^ 3 Durn. & E. 631), and added that he 
was considered by his contemporaries as the most able lawyer in 
Westminster Hall. 

So Best, C. J., citing Comyn's opinion in his Digest, said : '* This he 
lays down on his own authority without referring to any case, and I 
am warranted in saying we cannot have a better authority than that 
learned writer." {Hudson v. Revett^ 5 Bing. 387, 388.) 

William Cruise wrote at the commencement of the nineteenth CraiBe. 
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century his work intituled 'f The Origin and Nature of Dignities or 
Titles of Honor." This work passed into a second edition in 1823, and 
the author died in 1824. The work is one of great value, and has 
been constantly referred to in peerage cases. In the Be Lisle Ca$e 
(Nicholas* Eeport, 204), Lord Eedesdale referred to it as ''an extremely 
useful compilation"; and in the Berkeley Peerage Case (1861, 8 H. L. 0. 
122), Lord St. Leonards described Cruise as a useful but not a 
very accurate writer. In the recent Norfolk Peerage Case his work 
was frequently referred to. 
Bedesdale The Eeports of the Committees appointed to search the Journals of 

Beports^ * the House, EoUs of Parliament, and other records and documents for 
all matters touching the dignity of a peer of the realm (in this work 
called the Eedesdale Committee). These Eeports were dated as of 
the date when they were ordered to be printed by the House. 

The first Eeport, commonly so called, 25th May, 1820. 

The second, 26th July, 1820. 

The third, 29th July, 1822. 

The fourth, 4th July, 1825. 

It is well known that these Eeports were written by the first Lord 
Eedesdale, who died 1830, aged 81. In the Devon Peerage Case (1832, 
2 Dow & CI. 204), the Lord Chancellor said, with reference to the third 
Eeport : " It is the report of a Committee ; it is the opinion of a very 
learned man. ... It is the report of one of the most learned lawyers, 
deserving the most high and profound respect." So in the Wenslegdale 
Case (5 H. L. C. 958), Lord Cranworth, in his speech in the House of 
Lords, referred to the third Eeport as having been prepared ''under 
the careful supervision of Lord Eedesdale," and then treats him as 
the author. So in the Berkeley Peerage Case (8 H. L. C. 95), Lord 
Cranworth referred to "the late Lord Eedesdale, supposing him to 
be, as he is understood to have been, the author of the Eeports on 
the dignity of a peer of the realm." Again, Lord Bavey, in the 
Norfolk Peerage Case in 1906, said : "All the Eeports were written by 
Lord Eedesdale." 

The Eeports are in five volimies, with valuable appendices. 

The first Eeport deals, for the most part, with peerages by tenure, 
and goes far to negative the continued existence of such peerages. 

The second Eeport is very short and of an interim character. 

The third Eeport is divided into several divisions — 

(1) Dealing with the decisions and resolutions of the House on 

claims of peerage, and generally touching the dignity of 
peerage. 

(2) Dealing with the nature and origin or creation of dignities of 

peerage and the succession thereto. 
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(3) Dealing with the origin of the dignity of a peer, the different 

degrees of the dignity, and the means by which a right to 
the dignity may be acquired. 

(4) Dealing with the subject of forfeiture for treason, &c. 
These Reports and the appendices represent an enormous amount of 

research, and form a most valuable collection of relevant facts. The 
conclusions of law at which the Committee arrive have, in some cases, 
been adopted by the House of Lords — as, for example, the conclusions 
as to peerages by tenure; but for the most part the Committee's 
conclusions or suggestions in regard to peerage law have been 
rejected by the House or have been otherwise proved unsound. 
For example, the Committee repeatedly urge that the doctrine 
that a writ followed by a sitting creates a peerage should not 
be applied earlier than, at any rate, the time of Richard II., 
whereas the doctrine has been subsequently held by the House to 
apply as from the time of Edward I., tlie Moicbray Case having 
recognized a peerage, as created by sitting, as dating as far back as 
11 Edw. I. Again, the Committee emphasize strongly the danger 
of error which may arise from applying the rules as to land to 
peerages; yet the House has again and again since the Reports 
disregarded these suggestions and applied those rules. Again, the 
Committee, in effect, recognize life peerages as valid, but the House, 
in 1 856, took the opposite view. These are only some examples of the 
cases in which the House of Lords has found itself unable to adopt 
the conclusions of the Committee. 

Notwithstanding the respect due to the learning and research 
displayed in the Redesdale Committee's Reports, the conclusions laid 
down therein are in no sense binding on the House of Lords. Thus, 
in the Devon Case (2 Dow & CI. 200), reliance was placed by a counsel 
on passages in the Reports, but the Lord Chancellor said : '* The House 
is not bound by this. It is the Report of a Committee ; it is the opinion 
of a veiy learned man ; but then, if it is not binding against you, no 
more is it binding for you, so there is no use in citing the authority. 
It is the report of one of the most learned lawyers, deserving most 
high and profound respect." In reply to this, counsel said: **I am 
aware that there are many statements in these Reports which are not 
founded in law ; at least, which are very much questioned by men of 
great legal judgment." The Lord Chancellor replied : "There is no 
doubt of that." 

Nevertheless the Reports of the Committee are constantly referred to 
in peerage cases as a great repertory of facts and information, and not 
the less because it commonly happens that both sides can find passages 
which support their diverse conclusions. 
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CHAPTER IV. 



MODES OF CREATION. 



The Crown 
the creator. 



Earldoms. 



Dukedoms 

and 

Marqniaates. 



Baronies. 



All peerages are derived, as we have seen (p. 1), from the Crown as 
the fountain of honour and dignity, the creation of dignities being 
one of the prerogatives of the sovereign. 

At the present day, peerages, whatever the rank they confer, are 
always created by letters patent of the Crown under the Great Seal, 
and this mode of creation has been in exclusive use for several 
centuries. In ancient times no such uniformity prevailed, and the 
mode of creation varied considerably. 

1.— (a) From the Conquest downwards for several centuries the 
usual mode of creating an earldom was by oral grant or declaration 
of the sovereign, accompanied by the ceremony of girding with a 
sword by way of investiture. The grant, in early days, very com- 
monly conferred the right to the third penny of the Pleas of the 
county {in/ray p. 34), and generally there was a charter recording, 
directly or indirectly, the grant and the investiture. 

After Edward 11., and imtil the end of the reign of Eichard III., 
this oral declaration and investiture sometimes took place in Parlia- 
ment. 

(b) An earldom was sometimes created by Act of Parliament in the 
form of a Royal Charter, expressed to be made with the assent of 
Parliament or ratified by Parliament. 

2. From the time of Eichard II. dukedoms and marquisates were 
for some centuries commonly created by charter, but, like earldoms, 
they were sometimes created by investiture in Parliament. 

3. Viscounties have always been created by letters patent. 

4. As to the mode of creation of baronies — 

(a) Before the time of Edward I. it is doubtful whether baronies, 
as separate and distinct inheritances independent of the 
tenure of land, existed. The tenants in capite of the 
Crown, or some specially qualified section, were the Barons, 
and it was the tenure of land which conferred the qualifi- 
cation for, or the right to receive, a summons to the great 
councils of the realm. 
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See further as to baronies by tenure, xnfra^ Chap. XVI. 

(b) In the time of Edward I. baronies as separate and distinct 

inheritances were first introduced: they were created by 
writ and sitting pursuant thereto, and thenceforth until 
1387 this was the only mode in practice by which baronies 
were created. 

(c) In 1387 came the first creation by patent, next in 1433, and 

next in 1441, and thenceforth the creation of baronies by 
writ and by letters patent were both in use, but gradually 
creation by letters patent superseded the creation by writ, 
and from the time of James I. creation of baronies by 
patent has been almost exclusively adopted. 
The first case in which a peerage was created by letters patent was First peerage 
in 11 Bich. II., 1387, when John de Beauchamp of Holt was created ^t^^.^" 
Lord of Beauchamp, Baron of Kyderminster, with a limitation to him 
in tail male (App. No. 33). The next instance was in 1 1 Hen. VI., 
1433, when the barony of Faunhopo was granted in tail male (App. 
No. 42). The next, in 1440, when the viscounty of Beaumont 
was granted by letters patent (App. No. 43), and the next in 
1441 when the barony of Sudeley and Milbroke was granted. But 
from 24 Hen. VI. {infra, p. 55), the practice of creatiDg peerages 
by charter was, for the most part, superseded by the use of letters 
jiatent. 

The Bedesdale Committee thus expressed themselves (third Heport, Bedeedale 
p. 40) on the subject : " Creation of the dignity of peerage has been ^™*^f^ ^° 
said, by Sir Edward Coke, to be in two manner of ordinary ways ; by creation, 
writ and by letters patent, and by another and extraordinary way of 
creation, namely, by the King in Parliament. The creations by the 
King in Parliament have been, as far as they appear on the EoUs, 
creations by parol, and by investiture with the dignity created ; and 
upon such creations in Parliament, letters patent of the King, 
declaring the facts of parol creation and investiture, seem to have 
been generally, if not always, delivered to the person on whom tho 
dignity was conferred ; and there seems to have been no difi^erence 
between such creations in Parliament and creations out of Parliament, 
except that in cases of creations in Parliament the assent of the Parlia- 
ment to the creation is frequently stated, and the person created being 
present in Parliament, and there invested with tlie dignity, took his 
seat in Parliament immediately, according to the degree of dignity 
with which he was so invested, without any writ calling him to the 
Parliament by the name of dignity then given to him. If advanced 
only in dignity, being before a peer, he had been summoned by his 
former name of dignity ; but if not before a peer, he was brought 
into the Parliament by the King's verbal order ; and being invested 
with this new dignity, took his seat in Parliament according to the 
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rank which that dignity gaye him. Of such creations manj instances 
will be given in another division of this Report. Many earls were 
created out of Parliament, by verbal declaration of the King and 
investiture by girding with the sword, of which several instances will 
also be given ; and the patent delivered to the person so advanced in 
dignity recited the fact of the previous creation and investiture ; and 
(except as it may have contained a grant of the third penny of a 
county, or of an annuity payable by the sheriff out of the issues of a 
county, or a grant of lands to enable the grantee more honourably to 
support his new dignity) the patent seems to have been intended only 
as an authentic declaration of the fact of the verbal creation, and of 
the fact of investiture with the dignity ; a ceremony in later times 
dispensed with by the terms of the letters patent testifying the grant 
of such dignities. In some cases the creation may, from the pecu- 
liarity of the grant, have required the assent of Parliament to give 
full efficacy to all the terms of the grant; as in the case of the creation 
by Edward the Third of his son Edward, Duke of Cornwall, with 
singular limitations inconsistent with the ordinary rules of law. 
Whether any dignity of peerage, except that of baron, was ever con- 
sidered as created by writ, is a question which the Committee have 
found themselves xmabie positively to answer." 
Earliest The earliest peerage charters whereof the terms are known are those 

ohwtew. relating to the creation of earldoms in the time of Kiug Stephen. 

Translations of some of those charters, or of the material parts, aro 
set out in the Appendix, and it will be observed in perusing them that 
they do not as a rule purport to create the earldom but only to record 
the creation thereof. 

The Eedesdale Committee, in regard to this earldom, make the 
following observations in their third Eeport, p. 167 : — 

** From all the documents which the Committee have found it seems 
most probable that all the persons who first obtained the dignity of 
earl, in the reign of Stephen, either from the King or the Empress, 
and in the reigns of Henry II. and Hichard I., were usually so created 
by patent and invested with the dignity by the ceremony of girding of 
the sword, without relation to the tenure of land. And from the 
terms of the same documents it seems probable that the patents of 
Stephen, of the Empress, of Henry II., and of Richard I., were in the 
form of more ancient grants of the like dignity of earl. It therefore 
seems probable that those who were made earls by William Euf us 
and Henry I. were also made by patent or invested with the dignity 
by girding with a sword, which seems to have been considered as the 
proper investiture with the dignity of earl, but this ceremony is not 
mentioned in several of the ancient instruments purporting the creation 
of earls of which the evidence has been preserved." See further, 
tfj/rff, p. 33, as to charters in relation to earldoms. 
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The Differences between Chaxters and Letters Patent. 

It may be oonvenient at this point to say a few words as to the Charters and 
distmction between charters and letters patent. compared!^ 

Soyal charters in England were divided, according to the late 
Sir Thomas Duffos Hardy, into three classes, letters patent, letters 
dose, and charters. 

'' All charters or deeds," says that learned writer, ^' are a species of 
letters patent, inasmuch as they are not sealed up like close letters, 
but have, like patents, the seal pendent at the bottom. Letters patent 
form one of the classes into which royal diplomas are divided, those of 
the sovereigns of England may be resolved into the following three 
divisions, namely, letters patent, letters close and charters." (Intro- 
duction to the Calendar of the Patent Eolls, 1802.) 

The difference in the case of peerage grants between charters and 
letters patent is one rather of form than of substance. Both are 
solemn acts of the royal prerogative, both are under the Great Seal, 
but the two instruments vary somewhat in formal parts. Thus, a 
charter commences with the name and titles of the King, for 
example : — 

'* Henry, by the grace of GK>d, King of England and France, to all 
Archbishops, Bishops, Abbots, Earls, Barons, Justices, Sheriffs, and 
all his ministers and faithful subjects in France and England, 
greeting, &c." Then follows the preamble. After that comes the 
grant of peerage and of any annuity or lands accompanying it, and 
the charter usually concludes with a clause known as the *' Iiis testibus 
clause," in which are named the witnesses in whose presence the 
charter was executed, with the date. 

On the other hand, letters patent commence with the name and titles 
of the King, and are addressed to the world at large, for example, 
thus : " Henry, by the grace of God, &c. To all to whom these presents 
shall come, greeting. . . ." And at the conclusion come generally 
the words, " In witness whereof we have caused these our letters to be 
made patent (has litteras nostras fieri fecimus patontes). Witness our- 
selves at , on the day of , in the year of our reign." 

In his notes on Magna Gharta, Chap. 38, Inst. II., Coke says 
(a) that it is these words in letters patent, ** witness ourselves," 
which distinguish such letters patent from a charter, where the words 
are " his testibus, &c." "Those that had * his testibus ' were called 
chartae, and those others that be * teste me ipso ' are called letters 
patent. . . ." And (b) **In the beginning of the reign of 
Bichard II. I find that this clause of ' hiis testibus * was left out, and 
instead thereof comes * teste me ipso ' in this manner in * cujus rei 
testimonium has literas nostras fieri fecimus patentes teste me ipso,* 
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which since all his successors, Kings and Queens of this Bealm, 
except in creations, hath been used. Those that hath ' hiis testibus ' 
were called chariaey 

This distinction of Ck>ke's between charters and patents does not, 
however, always hold good. There are many cases in which charters 
are referred to by the Crown itself as letters patent. Thus, referring 
to the charters and patents set out in the Eedesdale Committee's 
Eeports, Vol. V., p. 48, in a charter of 33 Edw. III., there is a 
recital of the King's letters patent creating Roger Mortimer Earl of 
March and granting him an annuity, but when we turn to the record 
at p. 20 we find the so-called letters patent to bo a charter of 
2 Edw. III. 

Again at p. 79, in a charter of 10 Rich. 11., we find a recital of letters 
patent of the same Eling, dated 1st December in the ninth year of his 
reign, creating Robert de Vere Marquis of Dublin, but turning to 
the record on p. 76 the instrument appears to be a charter within the 
definition. 

So at p. 248, in a charter of 23 Hen. VI., there is a recital of letters 
patent of Richard II. creating Thomas Earl of Nottingham Duke of 
Norfolk, and the charter ratifies the " letters patent." But on refer- 
ring to the so-called letters patent, p. 118, it appears that the instru- 
ment was a charter answering to Coke's definition. 

Again at p. 273, in a charter of Henry VI., in the 28th year of his 
reign, there is a recital of certain letters patent of the same King, 
dated 2nd April, 1444. But here again on turning to these ** letters 
patent," at p. 244, they are found to bo a charter in Coke's sense. 

Further, at p. 325, in a charter of Edward IV., there is a recital that 
Richard II. by his letters patent, dated 29th September, 1396, with 
the consent of Parliament, granted the Dukedom of Norfolk, &c. But 
the so-called letters patent were in fact in the form of a charter ; a 
copy of which is set out at p. 118. Similar instances might be 
multiplied. 

The inference they suggest is that charter was constantly used as a 
convertible term with letters patent. 

But it is far from being tlie case that the charters are always 
referred to in recitals as letters patent. 

Thus, at p. 64, an entry in the Rolls of Parliament 9 Richard 11. 
sets out a charter of the King granting to Edward Earl of Cambridge 
the Dukedom of York, and refers to it as a charter. So at p. 65, 
9 Rich. II., a charter creating the Dukedom of Gloucester is referred 
to as a charter, and at p. 76, 9 Rich. II., a charter creating the 
Dukedom of Oxford is referred to as a charter. 

At p. 138, in letters patent of inspeximus of 1 Hen. IV., there are 
a series of recitals of charters and letters patent. Thus, **we have 



Digitized by 



Google 



EARLDOMS IN NORMAN AND PLANTAGENET TIMES. Ch. 17. 33 

inspected a charter of Edward III., &c. We have inspected also 
letters patent of the same King, &c. We have also inspected letters 
patent of, &c. We have also inspected another charter." In each 
case the recited instruments are correctly detailed, and the recited 
letters patent contain the words, '' In cujus rei testimonium has litteras 
nostras fieri fecimus patentes." 

Another formal difference between charters and letters patent is Testimonium 
in the matter of the testimonium clause. Letters patent commonly ®^'**®* 
concluded with a clause of the following kind, known as a testimonial 
clause : "In witness whereof, we have caused these presents to be 
sealed with the Great Seal," &c. ; whereas charters, as a rule, do not 
conclude with this form. 

Occasionally, however, a testimonium clause may be found in a 
charter. For example, a charter in Norman-French, granted by 
Edward III., in the thirty-sixth year of his reign, to Edward the 
Black Prince, concludes with the words: ** Given under our Great 
Seal, at the palace at Westminster, the 19th day of Jidy, in the year 
1362, and of our reign the 36." 



Special Features in the Creation of the Earldoms in 
Norman and Plantagenet Times. 

( 1 ) As to girding with a Sword, 

From a very early period (the Redesdale Conunittee think from the Giiding with 
days of the Ck)nquest : third Eeport, 167), girding with the sword was ■^®'^* 
treated as an important function in the creation of an earl. We still 
speak of " a belted earl." The function or ceremony operated as an 
investiture of the grantee with the dignity conferred on him, just as 
livery of seisin upon a feoffment of land completed the grant. 

**In ancient times,'* says Coke in his Institutes, ** earls were created 
by girding with a sword and nominating him earl of such a county or 
place, and this with a calling of him to Parliament by writ of that 
name was a sufficient creation of inheritance.*' 

According to Selden (** Titles of Honour," § II. Chap. 5), " The first 
mention of an earl's investiture by girding him with a sword is in that 
of Eichard the First ; his creating Hugh de Pasay, Bishop of Durham, 
Earl of Northumberland. Eoger of Wendover and Mathew Paris 
remember it. *A rege comitatus gladio accinctus' (say they both) 
'nomen sibi comitis usurpavit. Quo gladio accincto, Eex cum 
cachinno adstantibus di2dt : Juvenem feci comitem de episoopo 
veterano.' But although we find no ancienter memory of the girding 
with the sword, yet it is, we see, there spoken of as a custom of that 
age formerly enough known, and not used as a new rite of investiture." 
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Beferences io 
girdiog in 
charters. 



Bracton (Lib. I. Chap. 82), Henry III.'b Chief Justice, also refers to 
girding or belting as a customary ceremony in the creation of an 
earldom, and explains its religious and political symbolism. 

This reference, in so early a writer as Bracton, to girding or belting 
confirms the view of the Eedesdale Committee as to the ancient 
character of the ceremony. 

The earliest recorded charter in which the ceremony of girding an 
earl is referred to is that in 1 John, by which William de Ferrars was 
created Earl of Derby. '*Et ipsum tanquam oomitem propria manu 
cinximus '' are the words used. 

The next reference to girding occurs in a charter of 15 Edw. II. 
(iw/ra, p. 251). It creates the grantee Earl of Carlisle, "sub honore 
et nomine oomitis Karliolse ipsumque Andream gladio cinximus in 
comitem dicti loci." Similar words occur in the grant of the same 
year to Hugh Despenser, Earl of Winchester: "Hugonem gladio 
cinximus in comitem Wynton." 

In the same year we find the King granting the Earldom of Kent 
by charter to his brother Edmund of Woodstock, with the same 
formula, "Ipsumque fratrem nostrum gladio cinximus in comitem 
comitatus predicti " {supra, p. 250), Indeed, from this time onwards 
there are few charters creating or recording the creation of earldoms 
which do not contain a reference to girding with the sword, and 
occasionally they refer also to the placing of a coronet on the head. 



Third penny 
of the pleas 
of the county. 



(2) As to the Third Penny of the Pleat of the County, 

In early times it was customary, in granting an earldom, to give to 
the grantee and his heirs the third penny of the pleas of the county. 

Thus, in the grant by Maud of the Earldom of Essex (1141), the 
charter (as appears infra, p. 242) provides that the grantee is to have 
" the third penny of the pleas as an Earl ought to have in his county.*' 
So the Empress Maud, in making Milo Earl of Hereford, granted him 
the third penny "placitarum totius comitatus Herefordite." 

And although on the grant of the Earldom of Norfolk to Hugh Bigod, 
in the time of Henry II., there was no grant of the third penny, yet in 
the grant by the same King of the Earldom of Arundel or Sussex to 
William de Albini, the third penny was given (** et tertium denarium 
de placitis de SusthsexisB inde comes est ") ; and again, in the grant of 
the Earldom of Oxford by Henry II., the third penny was given in 
these words : ** Tertium denarium de placitis comitatus Oxenford scyre 
ut sit inde comes." Under the charter of Eichard I. to William, Earl 
of Arundel, the earl takes the third penuy ("et tertium denarium de 
placitis de Sutsex undo comes est "). 

Similar terms are used in the same King's charter to Eoger By god, 



Digitized by 



Google 



KARLDOMS IN NORMAN AND PLANTAGENET TIMES. Ch. IV, ^5 

Earl of Norfolk: ** Sciatis nos fecisse Bogerum Bygod oomitem de 
NorfolcifiB scirelicet de tertio denario de Norwic et de Norfoldee sicut 
comes Hugo pater ejus melior unquam fuit, tempore domini regis 
Henrici patris nostri.'* 

William de Ferrars, made Earl of Derby in the reign of John, was 
similarly given the third penny: ''Tertium denarium de omnibus 
placitis placitatis per vice-comitem in toto comitatu de Derebi tarn 
in Derebi quam extra unde ipse comes est." 

The Earl of Warwick had the third penny of the county of Warwick 
(Close Rolls, 15 John), and the Etu-l of Devon had the third penny of 
the county of Devon. (Close Eolls, Hen. III.) 

But though constantly accompanying the grant of an earldom, the Third penny 
third penny was in nowise of the essence of the dignity, nor even a ^®* easential. 
necessary incident of it. The ** Dialogue of the Exchequer," written in 
the time of Henry II., recoguizes that the right to the third penny 
does not appertain to all earldoms, but only to such as have it by 
express grant from the King. See also Selden's ''Titles of Honour," 
p. 672 ; and the Pipe Rolls, 2 — 7, Hen. 11., quite tally, as Mr. Round 
has pointed out, with this statement of the Dialogue. They show that, 
of seventeen earls mentioned in those Rolls, seven were in receipt of 
the third penny of the pleas of their respective counties and ten were 
not mentioned as in such receipt. 

Even when a money grant is made to an earl it is not always of the Gntnt of i>art 
third penny of tho pleas in full given. Thus in the charter by King ^^^ **^^ 
John creating Henry Bohun Earl of Hereford the earl is given an 
annuity of 20/. per annum only of the third penny : " De tertio denario 
comitatus Herefordiae annuatim percipiendas unde eum fecimus 
comitem Herefordiae." 

Hubert de Burgh had 20/. sterling ''pro tertio denario comitatus 
KancisB," and the Earl of Lincoln in 17 Hen. HI. a like sum; but 
after this date (1233) any reference to the third penny in a peerage 
charter is rare, as appears from the following list : — 

Earldom of Kent, 15 Edw. II., annuity of 20/. "de exitibus 
comitatus Kancie . . . sub nomine et honore comitis Kancie." 

Earldom of March, 2 Edw. III., annuity of 10/. "sub nomine, &c. 
de exitibus comitatus." 

Earldom of Cornwall, 4 Edw. HI., annuity of 20/. ditto. 

Earldom of Gloucester, 11 Edw. III., annuity of 20/. "de exitibus 
comitatus Gloucestri." 

Earldom of Himtingdon, 1 1 Edw. HI., annuity of 20/. " sub nomine 
et honore comitis . . . de firma sive exitibus comitatus." 

Etu-ldom of Northampton, 11 Edw. III., annuity of 20/. ditto. 

Earldom of Derby, 11 Edw. III., annuity of 20/. "do exitibus 
comitatus." 
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Earldom of Suffolk, 11 Edw. III., annuity of 20/. "sub nomine, &c. 
de firma sive exitibus comitatus," &c. 

Earldom of Salisbury, 11 Edw. HI., annuity of 20/. *'de exitibus 
comitatus." 

Earldom of Gloucester, 14 Edw. III., annuity of 20/. "redditus de 
exitibus comitatus.'* 

Earldom of Lincoln, 23 Edw. III., annuity of 20/. "pro tertio 
denario comitatus illius.'' 

Earldom of Cambridge, 36 Edw. III., annuity of 20/. "sub nomine 
comitis cantebr pro tertio denario comitatus de exitibus ejusdem 
comitatus." 

Earldom of Northumberland, 1 Rich. 11., annuity of 20/. "de 
exitibus ejusdem comitatus." 

This seems to have been the last charter or patent granted with 
reference to the third penny and annuity upon the creation of an 
earldom. The subsequent charters did not grant the third penny or 
any annuity for or in respect thereof; they generally granted an 
annuity of 20/. to be paid out of the returns of the county "de 
exitibus comitatus." 

(3) As to the supposed Official Position of an Earl in his County, 

Supposed Coke, in his report of NeviVs Case^ states, either as his own opinion 

^®^ . or as the opinion of the judges, that an earl "by the common law 

earl. was a great conserrator of the peace, and that sheriffs were called 

< vice-comites,' because in ancient times they were as deputies to earls, 

though then it was changed." 

It seems, however, more than doubtful whether there waa any 
substantial foundation for this opinion. The sheriff was the Crown's 
officer in the county, and remained such, and he was, it appears, in 
no sense the subordinate of the earl. 

The Bedesdale Committee, commenting in their third Eeport (p. 53) 
on what Coke says, remark that: "As far as the Committee have 
been able to discover, such never was the law after the completion of 
the Conquest, and such was certainly not the law in the 21st of 
Bichard II. When the patent to the Earl of Westmoreland was 
granted, Ealph Neville had not, by force of the patent creating him 
Earl of Westmoreland, any more power as conservator of the peace in 
Westmoreland than he had in any other county ... Sir ^ward 
Coke's assertion that sheriffs were called vice-comites because in 
ancient times they were but deputies to earls is inconsistent with the 
etymology of the English word 'sheriff' or * shire reeve,' and the 
sheriffs of the different shires were always, after the Norman 
Conquest, if not before, the officers of the King, as appears in 
another part of this Eeport." 
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Tbo following additional passages from the Eedesdale Committee's 
Reports. emphasize the position : — 

Third Report, p. 69. *' The sheriff of a shire in England, however, 
was, after the Conquest, if not before, the officer of the King and not 
the officer of an earl to whom the name of that shire was given as a 

local name of dignity In counties which were not county 

palatine, the sheriff and not the earl, who had his real name of dignity 
from the county, was the first officer of the Crown, both civil and 
military, within the county. He summoned and presided in the county 
Court, executed the King's commands, collected his revenue, and raised 
and commanded the posse comitatus or power of the county, as the 
King's immediate officer, wholly independent of the person who had 
the name of the county added to his name of dignity of earl ; and the 
earl received the third penny of the pleas of the county from the 
sheriff by virtue of the King's grant, and under the King's warrant, 
for that purpose directed to the sheriff as the officer of the Crown. 
Madox, in his notes on the ' Dialogue of the Exchequer,' has collected 
several instances in which earls were appointed sheriffs of the counties, 

the names of which were their local names of dignity From 

the circumstances which Madox has stated, he has concluded Wice- 
comitem fuisso regis non comitis vicarium.' " 

Third Report, p. 162. "The Saxon earls seem to have been earls 
of counties or districts comprising two or more counties, and they are 
said to have had an official duty in those counties or districts respec- 
tively ; but it does not appear that the persons who had the dignity of 
earl in after times, and particularly in the reign of Henry II., had 
any official duty in the counties from which they respectively derived 
their names of dignity." 

This is in accordance with the view of Selden, who, in his "Titles of Other 
Honour" (2nd ed. p. 674), refers to the notion that earls in ancient a^ithorities. 
times had some power in the county beyond the power incident to 
their possessions ; and after citing certain passages in ancient 
historians, says : " These and the like passages I conceive prove, not 
that earls of those times, as earls, had any power or jurisdiction 
through the counties that denominated them. In their possessions or 
earldoms they had such jurisdiction and other privileges as they had 
received by the King's grant, and such power besides as the largeness 
of their possessions and the number of their tenants only gave them, 

but otherwise, I think, none since the time of the Normans " 

And, to conclude this point, it will be plain by the laws and rolls of 
those ancient times that the sheriffs of counties had the government 
and custody of them and not the earls (unless they were palatine), 
otherwise than in cases where they had the sheriffwick given with 
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their dignities. (See also Stubbs' Constitutional History, Vol. 1, 
Chap. 2, pp. 270, 363; and Pollock & Maitland, Hist, of Eng. 
Law, I. 519.) 



Creition of 
barjDiesby 
writ and 
Bitting. 



The Clifton 
Com. 



Creation of Baronies by Writ and Sitting. 

The law is well settled that if a writ of summons to Parliament, in 
the form usual in the case of temporal peers, has been issued to a 
commoner, and the person so summoned has, in response to such 
summons, taken his seat in the House of Lords, and it does not 
appear that the summons was issued to him merely as eldest son of a 
living peer or peeress in respect of one of his parents' peerages, the 
person so summoned and sitting is to be taken thereby to have 
acquired what is called a barony by writ descendible to the heirs 
general of his body, and this is so even though the summons was 
issued to him by mistake. 

The law, as thus defined, was finally settled in 1673 (see t/j/ra, 
p. 45) ; and on the principle explained at p. 22, must be taken to 
have been the law ever since the model Parliament that sat in 1295. 

It is fully recognized by Lord Coke in his Listitutes (1. 16b). There, 
after pointing out two different modes of creating peerages, he says : 
** Creation by writ is the ancienter way, and here it is to be observed 
that a man shall gain an inheritance by writ. . . . The direction and 
delivery of the writ to him maketh him not noble . . . and this writ 
hath no operation until he sit in Parliament, and thereby his blood is 
ennobled to him and his heirs lineal, and thereupon a baron is called 
a peer of Parliament." (See also the Abergavenny Case, 12 Co. Rep.) 

The leading case in this subject of barony by writ is the Clifton 
Case, 1673, reported in Collins, Claims, 291. In that case Catherine, 
Lady O'Brien, claimed the Barony of Clifton, and her petition having 
been referred to the House of Lords, and by the House to the Com- 
mittee for Privileges, it was ordered by the House that the judges 
should give their opinion on this case, which they accordingly did, as 
appears by the Journals of the House, thus : — 

"The Lord Chief Justice of the King's Bench, the Lord Chief 
Justice of the Common Pleas, Chief Baron, Baron Turner, Baron 
Littleton, Justice Atkins, Justice Ellis, and Baron Thurland, were 
unanimous in their opinions that, taking the case in fact to be as his 
Majesty's Attorney-General reported it to be, and as it stood trans- 
mitted to this House, they find it to be thus as to this lady*s claim to 
the said barony : — 

" That Sir Jervas Clifton was summoned to Parliament by the name 
of Jervas Clifton, of Leighton Bronswald, by writ dated 9th July, 
James I. 
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'^ That accordingly he did como and sit in Parliament as one of the 
peers of England. 

*'That he died (16 James I.) leaving issue behind him, Catherine, 
his sole daughter and heir, who married to the Lord Avhigny, after- 
wards Duke of Lenox. 

*' That the said Duke (17 James I.) was, by letters patent, created 
Baron Leighton, of Leighton Bronswald, in the county of Huntingdon, 
to him and the heirs male of his body, whereof none are now 
living. 

'' That the petitioner is lineally descended from him and is his heir, 
and as such now claims the Barony of Clifton.'' 

All which being admitted to be true, they are of opinion : — 

^* First, that the said Jervas, by virtue of the said writ or summons, 
and his sitting in Parliament accordingly, was a peer and baron of this 
kingdom, and his blood thereby ennobled. 

*' Secondly, that his said honour descended from him to Catherine, 
his sole daughter and heir, and successively, after several descents, to 
the petitioner as lineal heir of the said Lord Clifton. 

** Thirdly, that therefore the petitioner is well entitled to the said 
dignity." 

The House of Lords thereupon resolved that the said Catherine, 
Lady O'Brien, hath right to the Barony of Clifton. 

The King assented to this determination, and recognized her as 
Baroness Clifton accordingly. 

The rule thus laid down in the Clifton Case was followed in the The Le Clifford 
De Clifford Peerage Case, 1691 (Collins, Claims, 306). The barony ^^^• 
claimed in that case was created by summons of Hobert de Clifford to 
Parliament in 28 Edw. I., followed by sitting thereon, and the Com- 
mittee of Privileges resolved (Journal, Vol. 14, p. 683) that the 
claimant, Thomas, Earl of Thanet, was the sole lineal and right heir 
to Robert de Clifford, so summoned to Parliament as Lord de Clifford, 
and that the said title and barony of Lord Clifford did of right belong 
to the said Earl of Thanet and his heirs ; and this resolution was 
adopted by the House. 

In 1695, Sir Eichard Vemoy claimed the title of Willoughby de The Vemey 
Broke as heir general of the body to Sir Robert Willoughby, knight, ^*^' 
summoned to Parliament in the 7th of Henry YII. as a baron, by 
writ directed ** Robto Willoughby de Broke, chevalier." The claim 
was referred by the Crown to the House of Lords, and on 13th 
February, 1695, the House resolved that the claimant had a right to 
a writ of summons of the name and title of Lord Willoughby de 
Broke, and he had a summons and took his seat accordingly. 
(Collins, Claims, p. 321 ; Skinner, 432.) 
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The following are other cases in which baronies by writ have been 
claimed and allowed : — 

De la Warr Peerage Case, (Third Eeport of Redesdale Committee, 
p. 33.) 

Abergavenny y 1605. (Collins, Claims, p. 61.) 
Grey de Ruthyn^ in 1640. (Collins, Claims, p. 195.) 
De Ro8 (or Roos\ 1666. (Collins, Claims, p. 261.) 
Fitzwalter, in 1669. (Collins, Claims, p. 268.) 
Willoughby D'Ereshy, 1670. (Collins, Claims, p. 1.) 
Botetourt. (See Nicholas* Eeport of the Lisle Case, p. 205.) 
The Mowbray Case, 1877. 
Bedesdale The Eedesdale Committee, in their third Report (p. 31), endeavour 

^^^^e^^ to minimise the effect of the resolution in the Clifton Case, and to 
negative any general application of the principle on which that caee 
rested. ** It is observable," they say, " that the opinion given by the 
judges upon which that decision was founded is confined, in words, 
to the particular case, namely, the case of Jervas Clifton, summoned to 
Parliament by writ in the 6th of James I., and it does not follow that 
the judges meant to express an opinion, or that the House, on the 
ground of that opinion, meant to resolve that in earlier times a writ of 
summons and sitting in Parliament had in law the same effect. It is, 
however, difficult to conceive in what manner they could ever have 
been deemed to have had that effect but as an inference of law from 
facts, and if no statute appears on the subject, the mere inference of 
law from the same facts ought to have been the same in the reign of 
Edward I. as in the reign of James I., unless non-user may be con- 
sidered as having destroyed the right which continual user might 
have preserved. To what extent later decisions may have carried 
the rule boyond the case of Jervas Clifton may deserve consideration, 
and it may be important to consider whether the instances where 
descendants of persons who have been summoned by writ, and who 
have evidently or probably sate in Parliament, have not been sum- 
moned, will afford any ground for drawing a line which may settle 
this question ; a line binding the point of time from which a writ of 
summons and sitting in Parliament may be deemed to have constituted 
a right vested in the descendants of the persons so summoned, and 
fixing a point of time when that was not the law of the land .... 
If such distinction of time can bo adopted, it must, however, be 
founded on a supposition that the law was, during the intervening 
period, altered by competent authority, and as there exists no (race 
of an alteration by direct statute the change in the law, if made, 
must be taken to have been made by usage (which seems indeed to 
have made much of the law by which the whole frame of the two 
Houses of Parliament has long been regulated), unless non-user, as 
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before observed, can be considered as having affected tbe right. The 
Committee have not discovered on what grounds the judges gave their 
opinion in the case of the Barony of Clifton, or what opinion the 
judges had before them on the subject submitted to their considera- 
tion." Bespect for the Eedesdale Committee makes it proper to draw 
attention to the views thus expressed, but as appears from the sub- 
sequent decisions, the House of Lords has declined to take the 
Committee's hint. On the contrary, they have held that the Clifton 
Case established a general common law rule operating retrospectively 
to the time and in the reign of Edward I. 

An instructive case on the subject is that of Lord Vatix, 1836, lord Vaux*t 
1837 (5 CI. & Fin. 576). There it was shown that A. B., the ancestor ^^'*^- 
of the claimant, sat amongst the peers in Parliament in 25 Hen. Till. ; 
that he was duly summoned to and sat in Parliament in 28 Hen. YIII.; 
and that he and his heirs male, who were also heirs general, were 
summoned to and sat in several succeeding Parliaments by the style 
and title of Lord Vaux. 

There was no evidence of a writ of summons prior to the said 
25 Hen. VIII., but in explanation of this, it was shown that there 
were no Lords' Journals extant from 7 to 25 Hen. VIII., and that the 
enrolments of writs during the same period were very imperfect. It 
was also shown that although the Patent Rolls were complete, no 
patent or charter of creation of a barony of Vaux, nor any record or 
trace of such patent, could be discovered after the most diligent searches 
in all the offices for records. On this evidence, it was held that the 
barony of Vaux was created by writ of summons and sitting in Parlia- 
ment, and was therefore descendible to the heirs general of A. B. 

In opposing the claim, the argument was used that there was no 
more reason for presuming the sitting by writ than there was for 
presuming the sitting by patent, and that, there being an absence 
of all proof of the title under which Thomas Lord Vaux sat in 
25 Hen. VIII., the House was not bound to presume his sitting to be 
by writ, but might presume it to have been by patent. But Lord 
Chancellor Cottenham said : *' It does not appear to me that the two 
presumptions stand at all on the same footing. In the first place, all 
peerages miist have their origin in a writ, whether a peer be created 
by patent or by a summons from the sovereign ; and acting upon that 
summons by taking his seat in this House, the wiit must be the 
means of his introduction here. If there be a patent, the effect of the 
writ is limited by the terms of the patent, but still a writ there must 
be ; therefore, although it is a presumption, as everything is a presump- 
tion where you have not the thing proved, yet it is an irresistible 
presumption that there must have been a writ, and that Thomas Lord 
Vaux, before he took his seat in this House, must have had a writ. 
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Mj Lords, on the other hand, the question of a presumption of a 
patent, when we look at the history of the peerages of that time, we 
find that before the custom had been introduced of creating peerages 
by patent, it was very rarely done, and the usual mode of creating 
peerages was by writ and by acting upon it by sitting in this House. 
It is therefore no violent presumption in point of history that a peer 
found sitting in the House in 25 Hen. VIII. had obtained his title to 
sit here by writ unaccompanied by a patent. But, my Lords, on a 
question of presumption the law will presume all that is necessary to 
account for that which appears to have been done, and it will irre- 
sistibly presume that which must necessarily have accompanied the 
act proved, so that when we find a peer sitting, we conclude that there 
must have been a writ to bring him to this House; though the writ itself 
is not produced, yet that there must have been a writ is a matter on 
which your Lordships cannot entertain any doubt. But it is a different 
thing when your Lordships are called upon to presume that which was 
not necessary to have taken place ; for the peer might have sat without 
a patent, but he could not have sat without a writ, and there is no 
necessity therefore for presuming a patent, inasmuch as the patent 
would in all probability have created a different estate from the estate 
created by writ of summons. Now, my Lords, it is absolutely neces- 
sary to obtain all the information within our reach for the purpose of 
coming to a satisfcuitory conclusion as to whether there was a patent 
or not." And after pointing to the various searches : " Now, inquiry 
has been made in every place in which it appears probable or even 
possible that any trace could be found of the patent being granted to 
Thomas Lord Vaux, and the result of that inquiry is that there is 
no trace whatever of such a patent. There is therefore evidence as 
strong as any negative evidence can be that no patent exists, granted 
by the Crown, in which Thomas Lord Vaux took his seat in this 
House." 

It was further suggested in the Vaux Case that the writ might have 
been in the special form adopted in the Bromjlete Case (27 Hen. VI.), 
which contained the words, **volumus enim vos et hceredes vestros 
masculos, de contore vestro exeuntes, barones de Vesey existere." 
But the Committee for Privileges declined to adopt the suggestion, 
holding the further presumption to be that the writ was in the usual 
form. **The question, then," said Lord Lyndhurst, "is, are we to 
presume that it was a writ in a general form, or are we left in a state 
of uncertainty as to that point, so as not to be enabled to come to any 
correct conclusion ? What my noble and learned friend has stated is 
perfectly true, that during a period of five hundred years only one 
case {Bromfltte) has occurred of a writ creating a peerage in the 
special form which has been referred to. Under such circumstances, 
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I think that we are bound to presume that the writ was in the general 
form; and, if so, then it follows, as a matter of course, that the 
peerage descends to heirs general." ** Why," said Lord Wynford, 
** are we to presume a special writ which has occurred but once and 
not a general writ which has occurred many times ? It appears to me 
that the balance of evidence is in favour of the presumption that he 
was called here by general writ and not by patent." 

Next in order on the subject comes the Braye Peerage Case^ reported Braye Tcercgi 
in 6 CI. & Fin. 757, 1836 to 1839. ^^• 

There it was shown that B. was summoned to Parliament as a baron 
of the realm by writ in the 21 Hen. YIII., 1529, and that he sat in 
Parliament in pursuance of such writ. Lord Chancellor Cottenham, 
commenting on the evidence, said : ** The question to which I first 
refer is that which relates to the effect of the evidence of a sitting in 
this House under the summons by writ, there being no evidence 
whatever of the nature of that writ or of the creation to the peerage 
by letters patent. The last case on this subject was that of the Vaut 
peerage {supra\ in which all the preceding cases were examined, and 
your Lordships adopted the resolution that where the evidence satis- 
factorily made out such a sitting by writ, it must be presumed that 
there was evidence of a title to the heirs general of the persons so 
summoned . . . On that part of this claim I am of opinion that we 
must follow the rule already laid down in the case to which I have 
just referred." The Committee reported accordingly. The report 
was adopted by the House, and the Crown acted thereon. 

The Vaux and Braye Peerage Cases were followed shortly after- HatUnga 
wards by the Hastings Peerage Case, reported in 8 CI. & Fin. 144, -P«^«i7« Case. 
1840—1. 

In the Hastings Case it wtis proved that the ancestor of the claimant 
was summoned to Parliament in 49 Hen. III., but there was no proof 
that he ever sat ; no Rolls or Journals being extant for that period. 
His son and heir, J., sat in Parliament of 18 Edw. I., but no proof 
was forthcoming that he was summoned to that Parliament, no record 
of summonses or enrolments of them being extant from 49 Hen. III. 
to 23 Edw. I. On this evidence it was held that J. must be presumed 
to have sat in the Parliament of 18 Edw. I. in pursuance of a 
summons, by virtue of the maxim ** omnia presumuntur legitime 
facta donee probetur in contrarium." And accordingly that the 
claimant, who was the heir of J., was entitled to a barony by writ, 
despite the fact that there had been no recorded sitting in respect of 
the peerage for 450 years ; the absence of any record during this long 
period being susceptible of explanation on the ground that during 
the first 250 years of that period the question was pending whether 
heirs male of the half-blood or heirs female of the whole blood were 
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entitled to succeed, and that, before that question was determined, the 
dignity had fallen into abeyance and remained in abeyance for the 
residue of the time. 

Lord Chancellor Cottenhom, in the course of delivering his opinion, 
said : ** Some questions have been raised at your Lordships' bar which 
undoubtedly are entitled to the most serious consideration. The first 
of those is, how far there has been proved in this case that which is 
required in the absence of a patent to establish a title descendible to 
heirs general, namely, a summons to and sitting in Parliament. That 
a summons to and sitting constitute a title descendible to heirs general 
has been established and acted upon in so many cases that I need not 
now consider it a question open to discussion. . . . The sitting in 
Parliament must be proved by some proceeding in Parliament itself, 
and there is produced and proved, as of the date of 18 Edw. I., in the 
year 1290, the document professing to be in the nature of a grant to 
the King described to be * in pleno Parliamento ipsius domini regius,' 
which states the barons and lords present, and, amongst others, 
Johannes de Hastings; and, after naming him and others, it says, 
' et cteteri magnates et proceres tunc in Parliamento existentes.' The 
grant is stated to have been not properly the subject of a grant by 
Parliament ; but whether the subject of a grant by Parliament or not 
is, I apprehend, not material, provided it appears clearly that it was a 
proceeding in Parliament, and the document itself states that it was 
' in pleno Parliamento,' and states the parties present to have been, 
amongst others, * Johannes de Hastings et cscteri magnates et proceres 
tunc in Parliamento existentes.' There is nothing to impeach this 
document as having been a proceeding in Parliament ; it is therefore a 
Parliamentary proceeding recognizing Johannes de Hastings as being 
then a member of your Lordships' House, and I apprehend it comes, 
therefore, within all the rules by which your Lordships try the fact of 
whether there has been a sitting." The sitting having thus been 
established, his Lordship went on to consider whether the sximmons 
could be presumed, and said: '^ Under these circumstances, strictly 
speaking, the proper test and evidence of a simimons would be the 
writ itself; but there are many cases in which writs cannot be produced, 
and in this case there is proof that the writs of that period, that is, 
the period covered by the year 1290 (18 Edw. I.), in which this 
individual must have been summoned, if summoned at all, are not 
forthcoming. . . . Under these circumstances, it appears to me that 
your Lordships may be well justified in coming to the conclusion that 
he had a writ of summons which at that period would alone entitle 
him to sit in this House. The only suggestion consistent with his 
having sat in this House at all without a summons would be his 
having intruded himself into the House without authority. . . . The 
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question is, whether your Lordships are to presume that he was there 
without that legal authority, or whether, connected with other collateral 
facts of a summons at an earlier period and summonses at subsequent 
periods, your Lordships may not safely come to the conclusion that he 
was summoned at that time upon the principle of law ^ omnia pre- 
sumuntur legitime facta donee probetur in contrarium.* I apprehend 
your Lordships may do what you have done on former occasions — 
presume upon the collateral evidence in this case that that took place 
which alone could justify the sitting, namely, that Sir John de 
Hastings was summoned to Parliament in 18 Edw. I." A resolution, 
based on this reasoning, was agreed to by the Committee, reported to 
the House, and adopted, and the Queen acted thereon. 

Lastly, in 1877, after several intervening cases, it was held that the Mowbray 
Mowbray barony was created by summons and sitting in 1 1 Edw. I., barony, 
and that the claimant was one of the co-heirs, and shortly afterwards 
the abeyance was determined by the Crown in his favour. 

Thus, then, the law has been finally and conclusively settled by 
repeated decision, and it is futile now to follow Prynne, Elsyng and 
others in their attempts to show that the law might have been 
differently settled. 

To make the rule in the Clifton Peerage Case {supra, p. 39) appli- Proof of 
cable it is essential that a sitting shall be proved under the writ of ^*^fir- 
summons relied on as creating the barony. This was, as we have seen 
supra, p. 38, laid down by Lord Coke. But the point was subse- 
quently raised in the Freschville Peerage Case (1677). In that case 
Lord Freschville, who had been created a baron by letters patent of 
16 Car. II., having taken his seat under that creation, claimed to 
be also entitled to a still more ancient peerage of the same name, as 
heir general of the body of one Ralph de Freschville, of Staveley. 
This Ealph de Freschville had had a summons to Parliament among 
the barons of the realm in 25 Edw. I., but no proof was forth- 
coming that he had ever sat in Parliament, or that any of his 
descendants had sat, and the House, on March 6th, 1677, without 
making any examination of the title tendered by Lord Freschville, 
resolved that they did not find sufficient grounds to advise his 
Majesty to allow the claim of the petitioner. 

The De Lisle Case, reported by Sir H. Nicholas, p. 28, is another 
instance illustrating the necessity of sitting in pursuance of a summons 
perfecting a title to barony by writ. In this case there was proof of 
a summons to Gerard de Lisle in 31 Edw. III., and also of fourteen 
summonses to his son and heir, but there was no proof of any sitting, 
and the House of Lords held that in the absence of evidence of a 
sitting pursuant to the writ, the claimant, who claimed title through a 
daughter and heiress of the son, had not made out his claim. 
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Evidence of 
sittings. 



The House thus, in effect, negatived the suggestion by the Redes- 
dale (Committee (third Eeport, p. 27) that a sitting might be inferred 
"where proof was given of a succession of writs. 

This rule, that the records of Parliament are the proper and only 
evidence of a sitting in Parliament, is one which was laid down by 
Lord Coke, and has been recognized ever since. 

From the first year of Henry VIII. downwards, the Journals of the 
House of Lords, with a gap of eighteen years (the Journals of which 
have been lost), show the names of the peers present from day to day, 
and so render it easy to prove a sitting where there has been one. But 
in regard to sittings prior to 1 Hen. VIII., it is very much a matter 
of chance whether any record is forthcoming, for no regular list of the 
peers attending the House was then entered in the Bolls of Parliament, 
and the presence of a peer is only incidentally disclosed when, for 
example, he is named as one of the triers of petitions, or as a witness 
to some transaction in Parliament, or as having been appointed main- 
pernor or bail for persons accused in Parliament, or as having taken 
part in some ceremony in Parliament, or some resolution or other 
proceeding in Parliament. 

In the Botetourt Case, 1764 (see Appendix to the De Lisle Peerage 
Case by Nicholas, p. 309), the report states that the evidence tendered 
in proof of a sitting in 33 Edw. I. was an entry in the Close Eolls, 
but the Committee, after some discussion, refused to receive the entry 
in evidence on the groimds ( 1 ) that it was not written on the Close 
Polls but affixed or tacked to it, (2) that it was written in a different 
hand, and the parchment was not of the same size as the Roll. The 
counsel for the petitioner thereupon proved a sitting by producing the 
Poll of 60 Edw. III., from which it appeared that John, the second 
Lord Botetourt, was one of the mainpernors of Parliament in that year 
before Lord Latimer. This was received. 



Creation by 
Act. 



As to Creation by Act of Parliament. 

Peerage by Act of Parliament is a well-recognized mode of creation. 
In such cases the Act has generally been framed as a Poyal charter, 
expressed to be made with the assent of Parliament (see, for example, 
App. No. 34), but the creation is none the less an Act of Parliament 
because thus expressed as a charter of the King, made with the assent 
of Parliament, or with words sufficient to evidence that assent. Many 
early Acts of Parliament take the form of a charter, notably, for 
example, Magna Charta. 

Nor does the fact of such a parliamentary charter not being entered 
on the Parliament rolls and printed with the Statutes deprive it of its 
proper operation. The charter has been upheld as an Act of Parlia- 
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ment, even where it was not clear from the record that the several 
estates had all concurred in their assent. The leading case as to 
statutory charters is the Ptince^s Case, reported in 8 Coke's 
Reports, p. 1. 

In that case the question at issue was whether a charter of 11 The Frinee's 
Edw. ni., granting the Dukedom of CornwaU to the King's son, was or ^ei«i^^O^'" 
was not an Act of Parliament. The charter granted the dukedom and 
extensive lands with it to the Prince ''habendum et tenendum eidem 
duci et ipsius et heredum suorum Eegum Anglice filiis primogenetis 
et dicti loci ducibus in regno Anglieo hereditarie successuris/' and it 
purported to annex the lands granted to the dukedom. The charter 
was expressed to be granted ** De communis assensu et consilio pre- 
latorum, comitum, baronum et aliorum de consilio nostro in presenti 
Pdrliamento." Jt was dated at the foot and expressed to be signed 
**Peripsum Eegem et totum consilium in Parliamento." The case 
was argued many times ; on the first occasion by Stephens, the Prince's 
attorney, for the King, and by Heron, sergeant, for the defendants ; 
on another day by Doderidge, the King's solicitor, and by Houghton, 
sergeant, for the defendants, and lastly by Hobart, the King's 
Attorney-General, and again in the same term, argued by Williams 
and the Chief Baron, and afterwards by the Chief Justice of 
the Common Pleas and the Lord Chancellor. And the report states 
that as to the first point it was unanimously adjudged by the Lord 
Chancellor and the said justices that the charter in question was 
made by the authority of Parliament, and the Court rested their 
opinion upon certain reasons : first, that it would be impossible, 
if the said charter was not established by Parliament, that the 
estate either of the honour to be Duke of Cornwall, or of the pos- 
sessions thereof being limited in such special manner as it is, should 
be sufficient in law ; seeing that the course of inheritance indicated was 
a course of inheritance against the rules of the common law, and could 
not be granted by charter without the force and strength of an Act of 
Parliament ; and secondly, that the possessions could not be annexed 
in the manner obviously intended, unless the instrument took effect as 
an Act of Parliament. The second reason was ex absurdo that six others 
being created earls at the same time, for the honour of the Prince 
their creations and donations should be firm and good in law to some 
of them and the heirs of their bodies, and to others in fee simple, and 
that the creation of the Prince himself, and of such a most noble 
Prince, and the grant to him of the said castles, manors, &c., should 
be either void in law or but an estate at wiU, and especially in such a 
time when the judges, who always attended in Parliament, were the 
most wise and learned in the law ; and thirdly, that in various sub- 
sequent grants, judgments, and resolutions in Parliament and else- 
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where that charter had always been treated as having a statutory 
operation. 

These reasons have been accepted as sound, and the Redesdale 
Committee in their third Report, at p. 128, say that **from the time 
of this grant the dignity of Duke of Cornwall has been considered 
vested in the eldest son of the King by force of this patent under the 
authority of Parliament, though the patent purports to be made only 
* de communi assensu et concilio prelatorum comitum baronum et 
aliorum de concilio nostro in presenti parliamenti,' " and say 
nothing about the concurrence of the Commons, who must therefore 
be treated as comprised in the words " aliorum de concilio." (See 
further on the case, infrOy p. 52.) 
Earldom of A siEiilar question to that in the Princess Case arose in the case of 

Oxford. ^^^ Earldom of Oxford, decided in 1625 (Collins, Claims, 173). 

Under a charter of 16 Rich. II. (E. C. V. 109), the forfeited 
Earldom of Oxford was expressed to be restored and to be limited, 
with the assent of Parliament, to Aubrey de Vere and his heirs male 
for ever. The claim was made by the heir male of the party restored, 
and the point was whether the charter of restoration so made operated 
as an Act of Parliament, the importance of the point lying in the fact 
that if the charter was not an Act of Parliament, the limitations under 
it were void as contravening the common law. 

The words of assent, " de assensu Parliamenti nostri,'* were clear, 
though the charter itself was not entered in the Parliament Rolls, but 
only a memorandum (see infra^ p. 264) recording the transaction. 
The House of Lords referred the question to the judges, and Chief 
Justice Crewe delivered the opinion of himself and the other judges, 
Dodridge, Yelverton and Trevor, to the effect that the charter did 
operate as an Act of Parliament, and that being so it validated the 
estate to the heirs male which would otherwise be void. '* There 
appears,*' said Lord Chelmsford, in the Wtltes Peerage Claim (L. R. 
4 H. L. 126, 155), " to be good ground for the judges having advised 
the House, and for the House having held that the proceeding in 
16 Rich. II. was an Act of Parliament." The Roll, after stating the 
grant of the title, estate and honour to Aubrey de Yere, proceeds : 
'*And presently the said Earl did homage to our said Lord the 
King, and then was taken and placed in his seat with his peers in 
Parliament.'' The charter to Aubrey de Vere, which was not granted 
till three weeks afterwards, recites the proceedings in Parliament and 
expressly states that the earldom was granted with the assent of 
Parliament. 

There have been several subsequent cases in which charters have 
been held to operate as Acts of Parliament. 
hlingtm Gate, One is the Islington Market Billy 1835 (3 CI. & Fin. 513). In that 
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case the question was whether the charter of Edward III. operated as 
an Act of Parliament. The words relied on were 'Me assensu 
prelatorum comitum baronum ac totius communitatis regni instant! 
parliamento apud Westmonasterium," and thej were held sufficient 
to give to the instrument statutory operation. 

Another case is the Great Eastern Rail. Co. y. Goldsmidy 9 App..0a8. Charter of 
927. There a charter of 1 Edw. HI., made by the King with the ^^]^^^[^^ 
assent of the prelates, earls, barons, and all the Commons of our of London, 
realm assembled in our present Parliament, granted certain privileges 
to the Corporation of London, and the charter ended with the words, 
** By the King himself and the whole council of Parliament." 

The House of Lords considered that the charter was an Act of 
Parliament. Lord Selbome, L. 0., considered the House should follow 
the Prince^ $ Case, supra, p. 47. Lord Fitzgerald said: "I concur 
in opinion with the Lord Chancellor that the charter of Edward III., 
though not to be found on the statute roll, was granted by the Crown 
with the full assent of Parliament, and has the full effect and operation 
of a private Act of Parliament. The form of the instrument, its 
language differing so essentially from the ordinary grant from the 
Crown, and its conclusion, all point to its true character being that 
of an Act of Parliament and not a mere charter .... Of the three 
instances which we have before us of charters, one being the Prince's 
charter, all occurring within a not very great length of time of each 
other, it is curious to observe that none of the three appears upon the 
statute roll. That only shows that there were Acts of Parliament at 
that period recognized as Acts of Parliament which do not appear at 
all upon the statute roll." 

The following is a summary of the cases between 11 Edw. III. and Summary of 
11 Hen. VI., in which peerages have been granted by charter con- ^^hj^OT^*^ 
taining words of assent more or less similar to those above given. granted 

Earldom of Huntingdon, 11 Edw. III. " De communi assensu et {^^j ^' 
consilio prelatorum, comitum, baronum et aliorum do consilio nostro Hen. VI.). 
in presenti parliamento nostro apud Westmonasterium . . . existen- 
tium " (and signed) ''per ipsum regem et consilium in pleno 
parliamento." 

Earldom of Northampton, 1 1 Edw. III. Expressed to be passed 
''ad requisitionem prelatorum et procerum et communitatis regni 
nostri in presenti parliamento . . . de defiaito dicti parliament! '' (and 
signed) " Bat. Per manimi noatram apud "Westmonasterium per ipsum 
regem." 

Eorldom of Derby, 11 Edw. III., ditto. 

Earldom of Suffolk, 11 Edw. III. " De communi assensu et consilio 
prelatorum, comitum, baronum et aliorum de consilio nostro in presenti 

P. E 
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parliamento. . . . Dat. Per ipsum regem et consiliuin in parlia- 
mento." 

Earldom of SaliBbuiy, 11 Edw. HI. <' Ad requisitionem prelatorum 
et procerum ac eommimitatis regni nostri in instant! parliamento 
nostro . . . de definito dicti parliamentL . . . Dat. Per ipsum regem 
etiotum oonsilium in parliamento." 

Dukedom of Cornwall, 11 Edw. III. ''De communi assensu et 
consilio prelatorum, comitum, baronum et aliorum de consilio nostro 
in present! parliamento nostro. . . . Dat. Per ipsum regem et totum 
consilium in parliamento." 

Prince of Wales, 17 Edw. III. ''De consilio itaque et consensu 
prelatorum, comitum, baronum et communitatimi regni nostri Angliie 
in present! parliamento. . . . Dat. &c. Per ipsum regem." 

Dukedom of Lancaster, 25 Edw. III. '' De assensu prelatorum et 
procerum in instant! parliamento nostro ..." 

Dukedom of Cornwall, 49 Edw. III. '* De consilio et assensu prela- 
torum, ducum, comitum et baronimi. , . . Dat. &c. Per ipsum regem." 

Dukedom of York, 9 Eich. II. Charter on the Polls of Parliament 
ratified "in pleno parliamento presentibus prelatis proceribus et 
magnatis ao tota communitate." 

Dukedom of Gloucester, 9 Kich. II, This was ratified as above in 
*' pleno parliamento." 

Marquisate of Dublin, 9 Rich. II. Ratified in "pleno parliamento," 
as above. 

Duke of Ireland, 9 Rich. 11. ** De assensu prelatorum, ducum et 
aliorum procerum ac communitatis regni nostri. . . . Dat. . . . Per 
ipsum regem in parliamento." 

Earldom of Huntingdon (John Holland), 1 1 Rich. II. " De assensu 
(as above). Dat. &c. Per manum nostram apud, &c. Per ipsum 
regem et consilium in parliamento." 

Earldom of Rutland (during the life of grantee's father), 13 Rich. 11. 
" De assensu, &c. (as above). Dat. &c." 

Earldom of Buckingham, 14 Rich. II., R. C. V. 89, fee simple, 
annuity ditto. "De assensu et consilio omnium prelatorum, magnatum 
et proterum regni nostri Angliae et aliorum de consilio nostro in 
present! parliamento nostro apud, &c., existentium necnon ad specialem 
requisitionem et de assensu totius communitatis ejusdem regni nostri in 
parliamento nostro predicto similiter existentium." 

Earldom of Oxford (restitution), 16 Rich. II., heirs male, R, C. V. 
109. "De assensu predicto [t.*., instantis parliament!] restituimus, 
dedimus et concessimus ac per presentis damns," &c. Rot. Cart. 
16 Rich. IL 

Earl Marshal, 20 Rich. 11., tail male, R. C. V. 112. "In present! 
parliamento concessimus. Dat. &c. Per ipsum regem in parliamento." 
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Earldom of Somerset, 20 Bioh. II., tail male, annuity ditto, E. C. Y. 
115. <<In presenti parliamento nostro prefioimus et creamos. . . . 
Per ipsum regem in parliamento.*' 

Marquisate of Somerset, 20 Bich II., tail male, annuity ditto, 
R.O.V. 115, ditto. 

Earldom of Wiltes, 21 Bich. II., heirs male for ever, annuity ditto, 
R. C. V. 117. "In presenti parliamento nostro prefioimus. . . . Per 
ipsam regem in parliamento." 

Dakedom of Hereford, 21 Rich. 11., tail male, annuity ditto, R. 0. Y. 
118. "De assensu prelatofum, ducum, magnatum et aliorum pro« 
oerumetcommtmitatisregninostriAngliee in instant! parliamento. . . . 
Per ipsum regem in parliamento." 

Dukedom of Surrey, ditto, ditto. 

Dukedom of Exeter, ditto, ditto. 

Dukedom of Albemarle, ditto, ditto. 

Dukedom of Norfolk, ditto, ditto. 

Earldom of Qloucester, 21 Rich. II., tail male, annuity ditto. '' In 
presenti parliamento. . . . Per ipsum regem in parliamento." 

Earldom of Westmoreland, ditto, ditto. 

Earldom of Worcester, ditto, ditto. 

Prince of Wales, 1 Hen. lY., him and his heirs Kings of England, 
R. 0. Y. 129. "Consilio et assensu prelatorum, ducum, comitum, 
baronum et communitatum regni nostri Angliee in presenti parlia- 
mento," &c. 

Dukedom of Lancaster, 1 Hen. lY. '' De ladvis et assent des toutz 
lee seineurs espirituelx et temporelx et de les communes." 

Dukedom of Bedford, 2 Hen. Y., for life, annuity ditto, R. C. Y. 
171. " Assensu prelatorum et procerum ac communitatis regni." 

Earldom of Pembroke, ditto, ditto. 

Dukedom of Qloucester, ditto, ditto. 

Dukedom of Bedford and Earldom of Kendal, 1 Hen. YI., for life, 
R. 0. Y. 196. "Assensu prelatorum et procerum ac communitatis 
regni." 

Barony of Faunhope, 11 Hen. YI., life peerage, nothing about 
heirs, R. C. Y. 213. " (In trium statuum ejusdem parliamenti pre- 
sencia) . . . ac de avisamento et assensu illustris pnndpis domini 
duels Qloucestri . . . ac certorum dominorum spiritualium et tem- 
poralium in parliamento," &c. 

Earldom and Dukedom of Gloucester (restoration), 11 Hen. YI., 
tail male, annuity ditto, R. C. Y. 224. '*De avisamento et assensu 
dominorum spiritualium et temporalium ac commimitatis regni. . . . 
Per ipsum regem et consilium in parliamento." 

Some charters and patents are signed ^' auctoritate parliamenti," but << Auotoritate 
these words in charters after 18 Hen. YI. appear to refer to the pwliwnentl.*' 
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statute 18 Hen. VI. c. 1 (1439), which directed that patents were to 
bear date in accordance with the royal warrants entered in Chancery, 
and not to bear date before in any wise. 
Concurrence In the Prince* $ Case {supra, p. 47), it was said '* if an Act of Parlia- 
eaf&tL ofthe ^^^^ ^0 penned ' By assent of the King and of the Lords spiritual 
realm in and temporal and of the Commons, or it is enacted by authority of 

PariSment. Parliament,' it is a good Act, but the most usual way is that it is 
TA4 Frinee'i enacted by the King by the assent of the Lords spiritual and temporal 
^*'* and of the Commons. . , . But if an Act be penned that * The 

King, with the assent of the Lords,' or 'with the assent of the 
Commons,' it is no Act of Parliament, for three ought to assent to it, 
scil., * the King, the Lords, and the Commons,' or otherwise it is not 
an Act of Parliament. And by the record of the Act it is expressed 
which of them gave their assent, and that excludes all other intend- 
ments that any gave their assent. And so there is a difference 
between a general and a particular penning of an Act of Parliament. 
. . . . And at this very Parliament, 11 Edw. III., Henry, son of 
Henry, Earl of Lancaster, was created by charter, * Ad requisitionem 
prelatorum et procerum et communitatis regni nostri in instante 
parliamento nostro,' to be Earl of Derby to him and the heirs male 
of his body." 
Expreflsions ** Also by another charter the King created William de Bohun, * de 
a" to M«int of ^^^™^"^ assensu prelatorum comitum, baronum et aliorum de consilio 
Parliament, nostro in presenti parliament©,' Earl of Northampton to him and the 
heirs of his body. And at the same Parliament he, by charter, 
created Hugh de Audley Earl of Qloucester * de definito dicti 'psLT- 
liamenti nostri concilio.' And by charters with the like words the 
King at the same time created William de Clynton Earl of Huntingdon 
in tail, Robert de Ufford Earl of Suffolk in fee simple, William de 
Monte Acuto Earl of Salisbury in fee simple; and all these were 
creations with donations of lands, ' ad sustinendum nomen et onus,' by 
authority of Parliament in form of the King's chai*ter, with the 
conclusion of 'hiis testibus,' and some with such subscription 'per 
regem et consilium in parliamento,' and some 'per regum et consilium 
in pleno parliamento,' and others * per ipsum regem et totum consilium 
in parliamento,' all which are of one and the same effect." 
Sir Matthew There are some useful observations in regard to the matter in 

^^?'" Sir Mathew Hale's ** Jurisdiction of the Lords," at p. 17. He says : 

opinion. 7 x- ^ 

'' When things are said to be done ' de communi consilio in parlia- 
mento ' it seems to me always to be intended with the express consent 
of both Houses in conjunction with the King. When things are said 
to be done ' in pleno parliamento ' it is always intended that it is done 
where the King and both Houses are present, or, at least, where both 
Houses are present. Although when a thing is recorded to be done 
* coram consilio in parliamento,' or in * curia parliamenti,' it is often 
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intended of the House of Lords, yet a thing recorded to be transacted or 
done ^per totum consilium parliamentum ' is intended of both Houses. 
Where a thing is said to be done * ox assensu parliamenti,' or * ex 
auctoritate parliament i/ it is intended to include the assent of both 
Houses." 

Again, at p. 21, Hale says: ** Those styles that in propriety take 
not in the whole Parliament, but which in propriety are applicable to 
the King alone, or to the King and his consilium ordinarium, or to 
the King and the House of Lords, yet in truth are appropriate to 
acts or grants in Parliament made by the King and both Houses, and 
are true Acts of Parliament {vide 11 Hen. VII. 27), upon all which 
it appears how difficult it is, barely by styles and titleings of records of 
Parliament, to conclude whether the things were transacted by one 
or both Houses, or per consilium ordinarium only, and, therefore, it is 
necessary in such cases to observe the whole record, the nature of the 
business so transacted, and the whole circumstances of the case. And 
the constant interpretation excludes all usage of succeeding times to 
give a true conclusion whether the thing were transacted or assented 
to by both Houses, or only by the Lords' House, or the consilium 
ordinarium.*^ 

Sometimes a patent concludes with the words '* per breve de private Date of 
sigillo et de data predicta auctoritate parliamenti." These words, letters patent. 
however, are not considered to import that the patent is granted with 
the authority of Parliament, but that it conforms to the Act of 
18 Hen. YI. c. 1, which directed that patents should bear the date in 
accordance with the royal warrant delivered into the Chancery, and 
should not bear date before in any wise. The words first occur shortly 
after the Act. See, for example, patents in 19 & 20 Hen. YI. (See 
R. C. Vol. 5, pp. 235, 236.) 

The Eodesdale Committee seem to have overlooked the Act above 
mentioned, for at p. 218 of their third Beport they are only able to 
explain the words by reference to 27 Hen. Vill. c. 11. 

Besides charters operating as Acts of Parliament there are a few Grants or 
cases in which peerages have been granted or restored by Acts of restoration of 
Parliament in the usual form. For example, the Act of 1 Edw. VI., S^^SrarUa- 
enacting that John Lumley and the heirs male of his body should have ment in the 
the dignity of a baron of the realm, and that he should be restored, ^"'^' 

not only in blood, as son and heir of Qeorge Lumley. This was held 
to create a new peerage. (Eedesdale Committee, 4th Eep. p. 286; and 
see Collins' Claims, p. 373.) 

There have also been cases in which Parliament has confirmed a Limitation 
peerage granted by the Crown, as, for example, the Lucas peerage, ^o* "> aooord- 
which was granted in 15 Car. II., with limitations not in accordance common law. 
with the common law. This, in the same year, was ratified and con- 
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fiiined by a private Act of Parliament. (See Hatsell's Precedents, 
Vol. 2, App. B. ; EedoBdalo Committee, 3rd Eep. p. 30.) This peerage 
was claimed and allowed by the House of Lords, 4 June, 1907, 



The Form of Charters and Letters Patent. 

Stephen aud The charter of Stephen creating the Earldom of Hereford, the 

^ * charter of Maud, the Empress, confirming or recording that earldom, 

and the charter creating the Earldom of Gloucester, which are the 

earliest peerage charters known, are expressed in short and simple 

language. (See translations of these charters, infruy pp. 241, 242.) 

Hen. II. The charters next in time are those of Henry II. Specimens of 

these are given at pp. 243, 244. They do not in substance differ 
from the earlier charters, but the investiture by girding with the 
sword and the grant of the third penny of the fees of the county are 
emphasized. Both these features — ^investiture and money grant — 
appear in the charters of subsequent reigns with occasional modifications. 

Hen. HI. Specimens of the charters of Henry III. will be found at pp. 246 and 

247. 

Edw. I. In the charters of Edward I. and Edward II. a change is 

^' perceptible, those of Edward 11. commencing — after the fashion of 

the foreign charters of the period — ^with a preamble reciting the 

reasons why the King has thought fit to confer the dignity in question 

on the particular person. 

Grants in fee The earlier charters of peerage all grant or record the grant of a 

or tail. 1^^ simple as the estate of inheritance in the dignity, but in the time 

of Edward II. we begin to find a new form of limitation grants in 
tail to a man and the heirs of his body, and this practice once begun 
quickly grew in favour. 

Edw. III. Witti the reign of Edward III. the development continues. Charters 

become more elaborate in form and more grandiloquent in language. 
In this reign, also, dukedoms are first granted, and the practice begins 
of granting charters in Parliament with the consent of Parliament, 
and so giving to them or some of them a statutory operation. (See 
supra^ p. 49.) We find, too, in this reign limitations varying oon* 
siderably. Some are in fee simple, some in tail general, some in tail 
male, and some in tail special. 

Kioh. II. ^^ ^® reign of Bichard II. the charters grow still more elaborate, 

while the limitations continue to be as varied. Some charters are 
granted in Parliament; some are not. A new order — that of 
marquisates — appears. 

Hen. IV.-VI. ^^^ charters of Henry IV. — VI. have little worthy of remark except 
the prolixity of their preambles, but the reign of Henry VI. is 
memorable as that in which the first barony by patent was granted. 
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This was the oommenoement of a practice which was destined 
eyentually to supersede all other modes of granting peerages, whether 
by oral declaration, by charter, or by writ and sitting. 

In subsequent reigns the forms of peerage charters and patents Modern forms 
continue to grow in length and elaboration, but with the nineteenth ^^ patents, 
century came a change in favour of a form of greater simplicity, as 
appears from the patents set out in the Appendix. 

The oldest charters, with few exceptions, merely place on record 
the fact that the Crown has granted a peerage, indicate the limitations, 
and dose with the common clause emphasizing the Crown's desire 
that the peerage shall be enjoyed in accordance with the limitation 
expressed. This clause usually began with the words qt*are volumus. 
In one instance, however, the charter is not a mere record, but pur- 
ported to be an actual grant of a peerage. (See injray p. 242.) 

Later on charters creating earldoms merely refer to the grant of 
the third penny, and appear to treat this as in some way equivalent to 
a grant of the peerage. (See in/ray pp. 243, 245.) Such a mode of 
creation did not last long. The words reciting the investiture of an 
earl by girding with a sword first appear in the charters of 
Edward 11. ; they remained part of the customary formula for many 
centuries. With the charters of the time of Edward IH. and 
Biohard 11. lengthy preambles and spedal limitations came into 
vogue, and these are found increasing in elaboration under the 
Henries IV., V. and VI. 

Charters and patents often contain clauses apparently superfluous, 
but really formal or declaratory. The guare volumus, already referred 
to, is one of these. So are the clauses in use since Heniy VI.'s time, 
and still inserted in modem patents, granting to the patentee the 
right to be called and styled and reputed as a peer by the name 
mentioned in the patent, and to have a seat and place and voice in 
Parliament and elsewhere. 

Sometimes a clause appears in a charter which obviously has Statutory 
reference to a statute, and must be read in connection therewith, ^^dinvpat^t 
Thus, by 1 Hen. IV. c. 6 (1399), it was enacted to the intent that the for deception. 
King should not be deceived in his grants or gifts, annual or in fee, 
or in any office, or if they should thenceforth demand of the King 
any lands, tenements, rents, offices, annuities or other profits, should 
make express mention in their petition of the value of the thing so 
demanded, and also of that which they have had of the EJng's gift 
or of other his progenitors or predecessors before, otherwise the letters 
patent to be void. 

Apparently before long this statute was found irksome, and Provision 
accordingly, acting on the assumption that it was merely for the King's ^^f 
protection, and therefore that he could waive the disclosure required 
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a barony 
created by 
writ. 



Effect of 
in?alid g^rant 
where 
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sitting, query. 



by the statute, a clause was commonly inserted in petitions for grants 
and in the letters patent and charters, thereby waiving compliance 
with the statute. Thus, in the patent creating the Barony of 
Beaumont in 18 Hen. VI. (R. C V. 235), the patent, after granting 
the peerage and an annuity, concluded with the words: *'Eo quod 
expressa mencio de aliis donis et concessionibus eidem Johanne per 
nos ante hac tempora factis nee de valore eorumdem juxta formam 
statuti inde editi et provisi in presentibus minime facta existet non 
obstante." 

This clause, with more or less variation, soon came into general 
use, and remained in use for several centuries. 

Again, as to the meaning of the words *' auctoritate parUamenti " at 
the conclusion of a charter or patent, see supra^ p. 51. 

As to the reference to the third penny in grants of earldoms, see 
supra, p. 34. 

As to reference to girding and investiture, see supra^ p. 33, and 
infra, p. 57. 

Has any dignity, except that of barony, been created by vnrit ? 

There is no recorded case of a dignity above that of barony having 
been created by mere writ and sitting. 

From the time of Edward I. a dignity above that of barony has 
always been created, or the creation evidenced, by charter or patent or 
by investiture, e,g,, girding ; and there has always, or almost always, 
been some record of the limitations of the dignity. 

A mere writ and sitting might possibly be sufficient to found a 
presumption of a higher existing dignity Iiaving been duly created by 
investiture or patent. 

At the present day, and as regards the past, the dearth of any 
evidence of a dignity, other than that of barony, having been created 
by summons and sitting, is significant, if not conclusive, against such 
creations having taken place. 

A case, the converse of those just discussed, presents rather more 
difficulty. Suppose a patent invalidly granted, and that the grantee is 
summoned and sits in Parliament ; does that create, or has that in the 
past created, a peerage in him and his heirs or the heirs of his body ? 
In the Wemleydale Peerage Ca$e (5 H. L. 0. 958), this point did not 
arise, for the patent was laid on the table. (See also Norfolk Case, 
(1907) A. C. 10.) 



The girding 
in the case of 
dukes. 



Investiture Generally. 

As appears above (p. 33), the grantee of an earldom was usually 
given investiture of his earldom by girding. The same ceremony 
seems to have been adopted in the investiture of other dignities — 
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dukedoms and marquisates, for instance. Thus, in 11 Edw. lU. the 
King, creating his son Duke of Cornwall, uses the words, *' et gladio 
dnximus secut decet"; and a few years later (25 Edw. III.), in 
creating Henry, Earl of Lancaster, Duke of Lancaster, the creation is 
followed by the words, '*et ipsum de nomine ducis dicti loci per 
cincturem gladii presendabiles investimus." 

8o when his grandson, Eichard II., created his uncle Edmund Duke 
of York, though the charter says nothing about girding, the Parliament 
Bolls do, and they record the ceremony thus : *' Ipsumque ducem de 
predicto titulo nomine et honore per gladii cineturam et pillei ao 
circuli aurei suo capiti impositionem maturius investivit ao cartam 
predictam in plenum testimonium per|)etuam que memoriam et fidem 
premissoram, manibus suis propriis eidem ducis tradidit et realiter 
liberavit. Et capto immediate ejus homagio pro ducat u predicto cum 
Yultu hilari inter pares parliamenti in gradu celsiori sedere mandavit 
quod idem dux gestancius incontinenti fecit." See also the investiture 
of the Duke of Gloucester, solemnized in like manner at the same 
time. (V. 65.) 

The making of John de Beaufort Marquis of Somerset (21 Rich. II.) 
is marked with the same ceremony : '* Et cum de stilo titulo ac nomine 
et honore marchionis loci predicti per cineturam gladii investimus 
habentum,'' &c. 

It will be enough to add a few more instances. They go to show 
that the ceremony of investiture was becoming more elaborate as time 
went on. Golden coronets, rings, wands, &c. are added to the simple 
rite of girding. Thus, in 21 Rich. II., Henry, Earl of Derby, was 
created Duke of Hereford with these words: ''In ducem Herefordiae 
cum titulo stilo ac nomine et honore eidem debitis prefecimus ao inde 
ibi presentialiter per appositionem cappe suo capiti ac traditionem 
virgse aurese investimus." 

In the charter of 1 Hen. lY., creating the King's son Prince of 
Wales and Duke of Cornwall and Earl of Chester, the words are : 
''Per sertum in capite et annulum in digito aurea et virgam auream 
investimus." 

When Edward lY. created his brother Eichard Duke of Gloucester 
the words used are: ''In ducatu illo cingendo sibi gladium ac per 
appositionem cappe capiti suo investivimus ut est moris." 

In Edward lY.'s creation of the Marquisate of Montagu, the words Y. 370. 
used are : " Per cineturam gladii insignimus ao unam capam honoris et 
dignitatis super caput suum imponimxus." 

Whether in the case of baronies there was any ceremony byinvesti- Investiture in 
ture is in doubt. (See Cruise, p. 75.) The earliest patents conferring f^ °.' 
baronies say nothing about investiture. 

Modem patents always contain a clause dispensing with investiture. Bimenong 

inyestitiire. 
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Bate of From what date does the creation of a peerage take effect? 

^^^ * 1. In the case of baronies by writ, the creation dates from the time 

when the person summoned takes his seat in Parliament as a temporal 
peer, such sitting, under the authorities above cited, perfecting the title. 
2. In the case of peerages created by charter or patent, the creation 
takes effect from the date of the charter or patent, and if no date be 
fixed then from the execution of the charter or patent. {Infra^ p. 64.) 
If the charter or patent does not create but only records a creation, 
as was often the case in the old peerage grants, the time of the 
creation resolves itself into a question of fact, that is, the time at 
which the parol creation or investiture took place. 
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CHAPTER V. 

CONSTBUCrriON AND INTERPRETATION OF CHARTERS AND 
LETTERS PATENT. 

The ooiiBtruction or interpretation of Eojal Charters or letters patent What rules 
of the Crown, creating or recording the creation of peerages, is •Pl^v- 
governed by the same principles and general rules as gOTem the con- 
struction or interpretation of all written instruments, subject, however, 
to certain qualifications due to the fact of peerage grants being an 
exercise of the prerogative of the Crown. 

The object of all interpretation is to ascertain the intention as 
expressed by the words used in the instrument, and in order to do 
this it is a primary rule that the whole instrument must be looked at 
and read together. 

If the words used are dear no more is necessary to ascertain the 
intention ; if, on the other hand, the words are not clear, or if any 
word, clause, or expression is equivocal or ambiguous or of doubtful 
import, it is for the interpreter to determine what is the true meaning 
of the terms used. Ordinary words mxust be read primd facie in their 
popular sense; technical or scientific terms must be read in their 
technical sense ; words in an ancient document in the sense they bore 
at the date of the document. 

If the words or any of them are ambiguous or equivocal, that Ambiguity, 
construction must be adopted most in accordance with what appears 
to be the general intention of the author of the instrument as expressed 
therein. 

These general rules are well summed up by the judges in Shaw v. shatcv. 
WiUon, 1842 (9 CL & Fin. 355), who also explain when extrinsic ^»^**"- 
evidence is admissible to interpret an instrument. 

'' It is unquestionable," said Coleridge, J., **that the object of all 
exposition of written instruments must be to ascertain the expressed 
meaning or intention of the writer, the expressed meaning being 
equivalent to the intention, and I believe the authorities to be too 
numerous and clear to make it convenient or necessary to cite them. 
Where language is used in a deed which in its primary meaning is 
unambiguous, and in which that meaning is not excluded by the 
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context, and is sensible with reference to the extrinsic circumstances in 
which the writer was placed at the time of writing, such primary 
meaning must be taken conclusively to be that in which the writer 
used it ; such meaning, in that case, conclusively states the writer's 
intention, and no evidence is receivable to show that in fact the writer 
used it in any other sense, or had any other intention. This rule as I 
state it requires, perhaps, two explanatory observations ; the first is 
that if the language be technical or scientific, and it is used in a 
matter relating to the art or science to which it belongs, its technical 
or scientific must be considered its primary meaning ; the second, that 
by * sensible with reference to the extrinsic circumstances ' is not meant 
that the extrinsic circumstances make it more or less reasonable or 
probable is what the writer should have intended ; it is enough if 
those circumstances do not exclude it, that is, deprive the words of all 
reasonable application according to such primary meaning. . . . 

*' This rule, thus explained, implies that it is not allowable in the 
case supposed to adduce any evidence, however strong, to prove an 
unexpressed intention varying from that which the words used 
import.'* 

'* I apprehend," says Baron Parke in the same case, '* that there 
are two descriptions of evidence, the only two which bear upon the 
subject of the present inquiry, and which are clearly admissible in 
every case for the purpose of enabling a Court to construe any 
written instrument and to apply it practically. In the first place, 
there is no doubt that, not only where the language of the instrument 
is such as the Court does not understand, it is competent to receive 
evidence of the proper meaning of that language, as when it is written 
in a foreign tongue ; but it is also competent where technical words 
and peculiar terms, or, indeed, any expressions are used which at the 
time the instrument was written had acquired any appropriate 
meaning, either generally or by local custom, or among particular 
classes." 

And Tyndal, C. J., adds : " The general rule, I take it to be, that 
where the words of any written instrument are free from ambiguity in 
themselves, and where external circumstances do not create any doubt 
or difficulty as to the proper application of those words to claimants 
under the instrument or the subject matter to which the instrument 
relates, such instrument is always to be construed according to the 
strict, plain, common meaning of the words used ; and that in such 
case evidence dehors the instrument for the purpose of explaining it 
according to the surmise or alleged intention of the parties to the instru- 
ment is utterly inadmissible. . . . The true interpretation, however, of 
every instrument being manifestly that which will make the instru- 
ment speak the intention of the party ai the time if was made^ it has 
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always been considered as an exception, or, perhaps, to speak more 
precisely, not so much an exception from, as a corollary to, tiie general 
rule above stated, that where any doubt arises on the true sense and 
meaning of the words themselves, or any difficulty as to their appli- 
cation imder the surrounding circimistances, the sense and meaning of 
the language may be investigated and ascertained by evidence dehors 
the instrument itself, for both reason and common sense agree that by 
no other means can the language of the instrument be made to speak 
the real mind of the party." 

'' In construing such an instrument you may look to the usage, see 
in what sense the words were used at the time; you may look to con- 
temporaneous documents, as well as to Acts of Parliament, to see in 
what sense the words were used in the age in which the deeds were 
executed; but to admit evidence to show the sense in which words 
were used by particular individuals is contrary to sound principle." 
(Per Lord Campbell, Drummond y. Ait.- Gen. for Ireland^ 2 H. L. C. 
837.) 

"To ascertain the meaning of the words used in the writing every 
part of it must be considered with the help of those surrounding cir- 
cumstances which are admissible in evidence to explain the words and 
put the Ck)urt as nearly as possible in the situation of the writer of the 
instrument." (Per Lord Wensleydale, Orey v. Pearson, 6 H. L. C. 106.) 

" The best mode that can be resorted to for the interpretation of Contemporanea 
charters containing dubious or obscure expressions is contemporaneous ^^^**^^' 
usage, for ' contemporanea expositio est fortissima in lege,' and con- 
temporaneous usage is always admissible for obtaining the true 
meaning and intention of such expressions." (See Inst. II. 186.) 
But whilst contemporaneous usage is available to explain a doubtful 
expression in a charter it cannot be used to elucidate the general 
terms of it (per Lawrence, J., 4 East, 333), still less to contradict it. 
{Lupion School V. Scarlet, 2 Y. & J. 330.) It is not necessary that the 
usage cited to explain the terms of an instrument should be a strictly 
contemporaneous usage. Later usage evidencing an established 
continuous usage is admissible. 

The preamble or the recitals of an instrument in writing, such as PreambleA 
an Act of Parliament, deed, charter, or patent, are admissible for the ^^^ recitala. 
purpose of ascertaining the object and intention of the instrument, 
but they cannot be used to control or modify the words contained in 
the operative part of the instrument where those words are clear and 
unambiguous. (See Bath and Montagues Case, 3 Ca. Ch. 101 ; Howard 
V. Earl of Shrewsbury, L. B. 17 Eq. 394; PattisonY. Banks, Cowp. 
643 ; Copland v. Davies, L. R. 5 H. L. 358.) If, however, the words 
of the operative part are ambiguous, then the preamble or the recitals 
may be referred to for the purpose of throwing light on the intention. 
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"The reciting part of a deed," says Lord Holt {Bath y. Montague^ 
supra), ''isnotataU a necessary thing either in law or equity. It 
may be made use of to explain a doubt of the intention and meaning 
of the parties, but it hath no effect or operation ; but when it comes 
to limit the estate, there the deed is to have its effect according to what 
limitations are therein set forth, and that is plain and full without any 
manner of contradiction whatsoever." (Per Holt, C. J., Bath and 
Montague's Case, ubi supra,) 

**The rule," said Jessel, M. R. {Dawes y. Wedwell, 18 Ch. D. 358), 
'* is that a recital does not control the operative part of a deed where 
the operative part is clear." (See Howard v. Earl of Shrewsbury, 
L. R. 17 Eq. 394.) 

The above rules are rules of general application. There are, besides 
these, a series of rules equally necessary to be borne in mind relating 
specially to the interpretation of Grown grants, and evidencing 
historically the special favour shown to the prerogative of the Crown 
in old days. 

''The ordinary construction is that the words of an instrument shall 
be taken most strictly against the party employing them — 'verba 
ohartarum fortius accipiimtur contra proferentem ' ; but this rule does 
not apply to the Crown. Where a question arises on the construction 
of a grant from the Crown, the rule is reversed ; for such grant is 
construed most strictly against the grantee and most beneficially for 
the Crown, so that nothing will pass to the grantee but by clear and 
express words." {Rex v. Mayor of London, 1 Ci*. M. & R. 12, 15, and 
the cases there cited.) 

"It is established on the best authority," says the Court in Feather 
V. Reg, (6 B. & S. 283), ** that in construing grants from the Crown a 
different rule of construction prevails from that by which grants from 
one subject to another are to be construed. In a grant from one 
subject to another every intentment is to be made against the grantor 
and in favour of the grantee, in order to give full effect to the grant ; 
but in grants from the Crown the opposite rule of construction 
prevails. Nothing passes except that which is expressed or which is 
matter of necessary and unavoidable intentment, in order to give 
effect to the plain and undoubted intention of the grant. And in no 
species of grant does this rule of construction more especially obtain 
than in grants which emanate from, and operate in derogation of, the 
prerogative of the Crown." 

According to Yiner, where the charter may be taken of two intents, 
each of which is good and effectual, in many cases it shall be taken 
of such intent as is most beneficial to the King. (Abr. Prerogative, 
col. c, pi. 1, 11.) 

The subject, to put it shortly, has no right to claim imder a Crown 
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grant or charter anything but what the Crown has granted in dear 
and onequiyocal terms. 

So if the King be deceived in his grant it will be void, and this 
though the grant is made ex ceria scieniia, (9 Kep. 628 b ; 1 Co. 44a, 
Oomyn's.) 

So if the King's grant be founded upon a false suggestion it will be 
Yoid. (Ibid.) 

So if the recital of a thing in a patent which sounds to the Sling's 
benefit be false the grant will be void, for the King is deceived. {Ibid,) 

However, if the King's grant be '^ ex certa scientia et mero motu," it 
shall be taken more strongly against the King and beneficially to the 
subject; but that rule, however, must not be taken to qualify the 
general rule above stated, that a royal grant is to be construed most 
strongly against the grantee. {Rex v. Dover, 4 L. J. Ex. 94 ; 1 Cr. 
M. & E. 726.) 

^'Another general rule in tiie construction of charters is that such a « lit res 
presumption shall be made ' ut res magis valeat quam pereat,' that is, ™^^ ,, 
that the object of the grant shall be attained rather than defeated. It 
has even been said that nothing is to be inferred from iisage to cripple 
the grant." (Per Hoboyd, J., Rex v. Cotierill, 1 B. & Aid. 81.) And 
though in general the grant of the King is to be taken most strongly 
against the grantee and most favourably for the King, yet when the 
grant is of a thing as land, to which other things are incident which are 
not separable, the incidents pass without being expressly named. 
(Year Book, 1 Hen. IV. fol. v. pi. 6.) 

This rule finds expression in several ways. Thus it is an established 
rule in construing royal charters that if two constructions can be made 
of the terms, and by one construction the grant be adjudged good by 
the rules of law, and by the other be adjudged void, then for the 
King's honour and for the benefit of the subject such construction 
shall be made that the King's charter shall take effect, for it was not 
the King's intent to make a void grant {Case of SL Saviour* s, ^c, 
10 Kep. 66 b), and the King's charter is not only to be good ; it is to 
be liberally interpreted. 

** Here is an excellent rule," says Coke (Inst. II. p. 496), **for con- 
struction of the King's letters patent not only of liberties, but of lands, 
tenements, and other things which he may lawfully grant, that they 
have no strict or narrow interpretation for the overthrowing of them, 
< sed secundum earundem plenetudinem judicentur,' that is, to have a 
liberal and favourable construction for the making of them available 
in law for the honour of the King. 

'* Also hereby is implied that they are to be construed ' secimdum 
earundem plenetudinem,' that is, as fully and beneficially as the law 
was taken at that time when they were made, and certainly these 
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ancient laws were directions to the sages of the law for the construction 
of the King's charters and letters patent as it appeareth in oar books/' 

But this liberality in the construction of the King's charter is always 
subject to the fundamental principle that the charter shall not in any 
respect alter the existing law of the land {Loge^s Case, 9 Kep. 125), 
and therefore all expressions must, if possible, be so interpreted as to 
consist with the law, and no non-obstanie clause in a royal charter can 
be of any effect to override such law. {Prince Henrxfi Casey 8 Rep. 
29 b.) This rule of conformity with the law is abundantly illustrated 
in the limitations of patents, which have always been treated as void 
where they transgressed the limits allowed by law. 

Finally there is the rule laid down in Ludford v. Oretton (Plowden, 
490), that the King's charter hath always relation to the time of the 
date, and therefore it cannot be alleged that a charter was made or 
delivered on another day than that of the date. 

The rules of interpretation above stated are applicable and con- 
stantly applied to the construction and interpretation of peerage 
charters and patents, as appears below. One of them, that technical 
terms must be read in their technical sense, calls for somewhat fuller 
consideration. 

There are frequently found in use in peerage charters and grants 
since Norman times certain technical expressions; for example, a 
grant — 

To A. and his heirs : " Heredibus suis." 

To A. and the heirs of his body: "Heredibus de corpore suo 
exeuntibus." 

To A. and the heirs male of his body : " Heredibus mascules de 
corpore suo exeuntibus." 

Each of these expressions has, and for many centuries has had, a 
well understood meaning when used iu relation to the grant of a 
hereditament. They were, and are, words of limitation defLniog the 
quantum or extent of the estate granted, and the lines on which the 
hereditament is to travel in its descent ; in other words, they are legal 
limitations with a proper technical meaning ; and if, in construing any 
particular charter or letters patent, it is sought to displace this meaning, 
the onus of proof rests on those who seek to attach to the words 
another meaning. Primd facie the technical meaning is the proper 
meaning. 

Nor can this primary technical meaning be varied by any impli- 
cation not derived from the terms of the charter itself. Thus, where 
the grant is to A. and his heirs, and it appears that at the time the 
grant was made those words had a technical meaning, it is not allow- 
able to imply words as "of his body" or the word "male" imless it 
is dear from the context that this is the meaning of the words used in 
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that particular instrument, or that at the time the charter was granted 
** heirs " meant ** heirs of the body " or ** heirs male of the body." 

And there is good reason why technical words should be read in 
their technical sense. **The reason," says Coke, "wherefore the 
law is so precise to preserve certain words to create an estate of 
inheritance is for avoiding of uncertainty, the mother of contention. 
There be many words so appropriated so that they cannot be legally 
expressed by any other word or by any paraphrase or circimilocution." 

On the same principle, a grant of a peerage to a man and his heirs 
male cannot be read as a grant of the peerage to him and the heirs 
male of his body. The words being plain, there is nothing to restrict 
them to the issue of a particular body, and they cannot therefore be 
supplemented by reading in such a restriction in the absence of a 
context showing clearly the words of restriction were omitted by 
accident or mistake, even though such a limitation to heirs male is 
invalid as unknown to the common law ( Wiltes Peerage Case, L. E. 
4 H. L. 126), unless sanctioned by Act of Parliament. 

In the Buckhurst Case (2 Ap. Cas. 1), where a peerage was granted Forced oon- 
in tail with remainders over, and there was a proviso for the peerage ^^[^^^ 
shifting over if and whenever another specified dignity of a higher order to 
degree should devolve on the holder for the time being of the peerage yj^^*® 
granted, it was held by the House of Lords that the patent could not proviabns. 
be read as creating a conditional limitation to A. (the grantee) in tail 
male until he succeeded to another title and then a new peerage in 
favour of B. in tail male, the intention of the Crown in the grant 
clearly being, not to create a series of peerages, but to create a single 
peerage and determine the mode in which that peerage should devolve, 
and to provide — contrary to the law — for the shifting over, from time 
to time, of the inheritance, on the happening of the specified events. 

"Now, my Lords," said Lord Cairns in that case, ** there can be no 
doubt as to what these words mean. They are technical words 
perfectly well known to the law. They are the apt and apposite words 
by which the shifting of an estate is produced when it is intended to 
shift from the first takers in consequence of the happening of some 
collateral event. The words are words of art as to which there can 
be no doubt. No lawyer would have the slightest doubt as to the 
construction to be given to them. If you were to place this patent in 
the hands of any lawyer and ask him, putting aside all rules of law 
as to the mode in which a peerage can be limited. What is the way in 
which the peerage has been attempted here to be limited ? he would 
answer without hesitation. The way in which it is attempted to be 
limited is this — to go in the male line of the sons of Lady De la Warr, 
but so that it shall shift from time to time as each of those sons or his 
issue become possessed of the Earldom of De la Warr. 

P. F 
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*' Well, my Lords, if that is the construction of the letters patent, 
the question then arises, Is that a result which can be obtained in 
letters patent creating a dignity ? " 

And the same view was taken by Lord Hatherley, who said: 
'^Mr. Fleming brought before our consideration the rule which has 
been laid down with reference to the construction of instruments, 
namely, that if they can be so construed as to operate by way of < 
remainder, they shall be so construed in preference to being construed 
as shifting or springing uses or the like. That is yery true. But the 
moment you read this patent, you see that the whole frame and object 
of it is to give successiTC estates tail to those who are described in 
the series of limitations, the second, the third, and the other younger 
sons. And then there is an enabling clause, which enables them all 
exactly in the manner in which they are varied in the respective limi- 
tations, and interposed between the two is that shifting clause which 
I apprehend, according to the proper and reasonable construction of 
the instrument, we must construe as simply what it professes to be, a 
daxuse determining the previous estates in the event there mentioned, 
namely, the event of the holder of the Buckhurst title succeeding to 
the Earldom of De la Warr." 
Charter So what purports to be a re-grant of an old peerage assumed to be 

^!^^^^ in the Crown cannot be construed as a new creation, 
old peerage In a recent case, the Norfolk Peerage Clatm, (1907) A. C. 10, a 

oonstraedas charter purported to grant to the claimant's ancestor an ancient 
creating a peerage which at the time of the grant was supposed to be in the 
new one. Oown by virtue of a surrender. The Crown's intention undoubtedly 

was to re-grant the ancient peerage, and it proceeded on the assump- 
tion that a surrender thereof previously made was vaHd. The House 
of Lords held, in 1906, that the surrender was invalid, and therefore 
that the re-grant was invalid, and that the charter could not be treated 
as creating a new peerage. 
Comments on Before quitting the subject of the construction of peerage grants, 
ti^^ *"?^' it may be well to refer to some suggestions on the subject made by the 
Redesdale Redesdale Committee in their Eeports. The Committee suggest : — 
Committee. i That the grant of an earldom in fee simple, that is, to A. and his 

his heirr"= heirs — ** heredibus suis " — was, according to the imderstanding placed 
tail general on the words in the twelfth, thirteenth, and fourteenth centuries, 
or t male, nothing but a grant to A. and the heirs of his body, or to A. and the 
heirs male of his body, and therefore could carry nothing to collaterals. 
'*To him and 2. That the grant of an earldom to A. and the heirs of his body 
bod^^ilMt ^^^'^^J ^* *^® ®^°^® period and long afterwards, a grant to A. and the 
male. heirs male of his body. (See infra, p. 71.) 

Suggestions Taking these suggestions of the Committee seriatim the first of them 
considered. ^ ^^^^ ^ ^j^^ observation that the words used, *' to A. and his heirs," 
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are quite dear and unambiguouB; they were and are technical terms, 
in common use from Norman times to the present, and throughout 
have, in grants of lands and other hereditaments, created a fee simple, 
and tersely and compendiously mapped out the lines of descent which 
they retain. 

The rules as to inheritance in fee simple were treated as already 
settled land by Bracton, writing in the time of Henry III., and it is 
apparent from all the records of that reign, as well as of earlier reigns, 
that the distinction between a grant to ** A. and his heirs " and a grant 
to A. and the heirs of his body was well recognized and fully 
appreciated, as it has ever since been in the history of our law. On 
what, then, do the Committee found their criticism? The first 
allusion to the subject is at page 25 of the third Report, where the 
Committee, referring to the report of the Oxford Peerage Case, 1626 
(Jones, 123, and Collins' Claims, 190), give an extract from what 
they describe as **the speech stated to have been delivered by Boderidge's 
Judge Doderidge in the House when called upon for his opinion on ^°*'™*« 
the claims of the Earldom of Oxford, the Baronies of Bolbec, Sandford, 
and Badlermere, and the office of G^reat Chamberlain." The words 
of Doderidge (as given by the reporter) are these: — "If a man be 
created earl to him and his heirs, aU men do know that although he 
have a fee simple, yet he cannot alien or give away the inheritance, 
because it is a personal dignity, annexed to the posterity, and fixed in 
the blood." 

Commenting on these words the Conmiittee say : — *' Upon this 
language it may be observed that such a grant being confined to the 
grantee and his posterity, is in truth a grant only to him and the 
heirs of his body, and, therefore, does not resemble a grant of lands in 
fee simple, which, according to the law of England, as now long 
settled, would have given the land by descent to any heirs of the 
grantee, an observation which marks a dear distinction between the 
grant of a mere dignity and the grant of lands." 

This is surely drawing a wide conclusion from narrow premises. 

In the first place, Doderidge did not, as the Committee assume, use 
these words with reference to the Earldom of Oxford or the baronies 
in question at all. As to the Earldom of Oxford, he merely concurred 
with the other judges in the judgment delivered by Crewe, C. J., a 
judgment recognizing that the Earldom of Oxford had originally been 
granted in fee simple ; that it had been forfeited, but that by an Act 
of Parliament in 1 6 Eich. II. it was restored, with an altered limita- 
tion, viz., to the heirs male. The speech from which the Committee Occasion of 
extract the passage quoted above is the speech alleged to have been dictum, 
delivered by Doderidge on the claim to an office^ not a peerage— the 
office of Great Lord Chamberlain. This fact is very material. 

f2 



Digitized by 



Google 



68 INTERPRETATION OF CHARTERS AND LETTERS PATENT. 

In the next place, in using the language quoted, Doderidge was not 
in any way dealing with the question whether a peerage granted in 
fee simple could pass to oollateraLs of the original grantee ; no such 
point arose or came under consideration in the Great Lord Chant' 
herlain Case, nor indeed in the Oxford Earldom Case, 

In the third place, we must look at the circumstances in which 
Doderidge used the words. The office of Great Chamberlain had been 
originally granted in fee simple. Later on, a holder of the office had 
purported to entail it on the heirs male of his body, and one of the 
claimants sought to make title to the office under that entail. His 
argument for the validity of the entail, put in syllogistic form, was 
this: All inheritances in fee simple are alienable; this office is an 
inheritance in fee simple ; therefore this office is alienable,, and if 
alienable, then, consequently, entailable. It was this argument to 
which Doderidge's remarks were directed, and his argument was, in 
effect, this : Tour major premiss is unsound ; it is not the fact that all 
inheritances in fee simple are alienable. An earldom in fee simple is 
not alienable. So that the words were used to show, not that an 
earldom in fee simple could not descend to collaterals, but merely 
that it could not be aliened. So far from that, the words themselves 
imply that Doderidge considered that an earldom might be granted in 
fee simple, and therefore was descendible to heirs collateral in default 
of heirs lineaL 
"Poiterity." The Committee fasten on the word "posterity," and seek from it to 
draw the inference that, in Doderidge's opinion, an earldom granted 
in fee simple could only descend to the issue of the grantee. But 
Doderidge, it is plain, in speaking of ** posterity," did not use the 
word in the sense of issue, but in the broader sense in which it is 
sometimes used, as appears by the context; for, referring to tiie 
words of the charter of Henry II. granting the earldom, '*pro me et 
heredibus meis dicto Alberico et heredibussuis," Doderidge says that : 
'* The King and his posterity are the eminent persoiis that do repose 
the trust, and Aubrey de Vere and his posterity are the persons 
trusted, and therefore they that will alien the same do break the first 
primary and radical trust." 

Now, in this passage the King and "his posterity" obviously 
include the King's heirs, whether lineal or collateral. Why, then, 
are we to read, in the very same sentence, the words "Aubrey de Vere 
and his posterity " in a more restricted sense ? Clearly Doderidge must 
have meant to use them in the same sense in which he uses the words 
in relation to the King and his posterity. And as he uses the word 
"posterity" here in the wider sense, so he should be taken to use it in 
that sense in the passage relied on by the Committee. 

There is another objection to treating the passage as importing that 
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Doderidge considered that an earldom granted in fee simple was 
descendible only to the issue of the grantee. 

The point he makes is, that it is not inconsistent with the absolute* 
ness of an estate in fee simple '* that it should be inalienable." If he 
merely meant to say an earldom, though granted in terms in fee 
simple, is really nothing but a grant in tail, his argument would have 
been inconsequent and bad, for it is on the Tory distinction between 
the absoluteness of a fee simple, as compared with the qualified 
character of an estate in tail, that the argument is grounded. 

It is necessary to dwell at some length on this misapprehension by Committee's 
the Committee of Doderidge's opinion, because, unfortunately, con- ^J^J^*^^" 
siderable portions of the Eeports are based on this misapprehension. Doderidge*8 

Thus the Committee, returning to the point, call attention at p. 191 ^^^^^ x, 
of the third Report to a charter of 14 Bich. II., by which a whole to fortify 
series of gi'ants in favour of the King's uncle, the Duke of Gloucester, *^®'' £SS*' 
were confirmed, and they say : '' The language marks a distinction in thereon, 
the terms of grants of lands or annuities and grants of honours. In 
the same instrument the dignity of Earl of Buckingham was con- 
firmed to the grantee and his heirs for ever, and it seems to have been 
understood that such a grant of a dignity would not have conveyed 
the dignity to collateral heirs of the grantee, or even to co-heirs, 
without a further act of the Crown." 

The charter here referred to recites letters patent of the King of the 
first year of his reign granting to his uncle, then Thomas of Wood- 
stock, the Earldom of Buckingham, to hold ** to him and his heirs for 
ever," and an annuity of 1,000/. **to him and his heirs aforesaid,*' 
and the charter proceeds to say that for security of our said uncle and 
of his said heirs, and to preclude certain difficulties, defects, and 
ambiguities in the premises, the King with the assent of Parliament 
confirmed to the said Thomas (who had been created in 9 Eichard II. 
Duke of Gloucester) the earldom and annuity beyond and in addition 
to all and singular the donations, concessions, and grants to the said 
Duke of Gloucester, for his life and to him and his heirs^ or to him and 
the heirs of his body, or to him and the heirs male of his body, or to him 
and Alinora his xoife, which had been made, &c. 

How this charter supports the Committee's contention that a grant 
of a peerage in fee simple should be read as a grant in fee tail it is 
difficiUt to see. What it rather goes to show is the contrary — that 
the distinction between the two kinds of limitation was well known 
and appreciated. 

A case more favourable to the Committee's view is cited at p. 189 
of the third Eeport. There the Committee refer to the charter 
creating the Earldom of Nottingham in 1 Eich. 11., 16th July, 1377, 
to him and his heirs with an annuity to him and his heirs. 
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It appears that the first earl died, under ago, in 1383 (5 Eich. II.), 
and that in the same year Thomas, his younger brother, then seventeen 
years of age, was created Earl of Nottingham in tail male with an 
annuity also in tail male. In regard to this, the Committee say that 
the first of the patents must have been considered as limited to heirs 
of his body, otherwise the grant of the patent to Thomas after the 
death of John would have been unnecessary, but it is quite impossible 
to draw from this single instance the inference that "heirs" in a 
peerage grant at that time or antecedently meant heirs of the body. 
No doubt the grant of a second patent to Thomas and his non- 
succession to the earldom previously granted to his brother in fee 
simple are exceptional circumstances, and at this distance of time it is 
not easy to say why it was that Thomas did not inherit his brother's 
earldom, but the new grant is very likely susceptible of some simple 
explanation. Possibly a doubt may have arisen as to the validity of 
the grant of the first earldom to a child of only thirteen years who 
never took his seat. It may even be that the succession of 
collaterals in such a case was not fully established. Whatever the 
true explanation, the case is quite insufficient by*itself to outweigh the 
fact that for centuries before and after 1383 the distinction between 
the two, ** heirs" and "heirs of the body," in a peerage grant was 
clearly recognized in innumerable documents and peerage grants 
amongst them. The very fact that within a few months after the 
death of John there should have been a second charter to Thomas 
expressed in such different terms points in itself to the conclusion that 
the first charter was not regarded as having the restricted meaning 
suggested. 

The above are the only cases which the Redesdale Committee were 
able to produce in support of their theory that in ancient times the 
grant of a peerage to a man and his heirs really imported a grant to 
him and the heirs of his body, and therefore could pass nothing to 
collaterals. 

Precedent apart, the great difficulty in adopting this theory is one 
of principle, namely, that the words are technical terms; words of 
art have, from as far back as the eleventh century, been used as such 
in legal documents, and according to all recognized rules of con- 
struction ought to be read in their technical sense. To read them 
otherwise — that is, in a more restricted sense — is to derogate from the 
Crown's grant and put an unjustifiable limitation on its bounty. Nor 
does the view of the Committee receive any countenance from the 
sages of the law. Littleton, Coke, Selden, Madox, Blackstone, and 
other learned and acute authorities know nothing of any such supposed 
rule. 

Lastly, the meaning of the expression " heredibus suis" in an early 
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charter (Rich. 1), came under consideration in the Norfolk C'a^tf (1907), «uis,' 

A. C. 10. There Sir Robert Finlay, in the course of his argument ^^j^^/f.®^ 

for the claimant, said : ** Roger Bygod died (1307) without heirs." Ci^e, 1907. 

Lord Davey : Not without heirs, but without issue. 

CouMel/or the Claimant : Yes, I was using it in the sense in which 
it is often used in this case, without issue — without heirs of his body 
.... Your Lordships have seen the charter. It is a grant to the 
Bygod of that time, the great grandfather of Roger Bygod, ^* quod 
ipse et heredes sui," should hold the honour of the King. 

2'he Lord Steward (Earl of Halsbury) : Not the heirs of his body, 
but his heirs. 

Counsel : No, I take it " heredes " would be read in that connection 
as meaning the heirs general. 

The Lord Steward : Because it is not heirs of the body. 

Counsel: Then that feudal earldom to which there was not annexed 
anything of the dignity of sitting in Parliament as a member of the 
supreme legislature, descends through four generations to Roger 
Bygod, the holder, who surrendered in 1302 to Edward I. Roger 
Bygod had been summoned to Parliament, and had sat in Parliament, 
and then this new incident of the earldom was one that I submit 
would not pass to the heirs general of the first grantee. It was not 
like the case of an earldom being granted nowadays, when the grantee 
becomes at once a peer of Parliament, and the public importance of 
that dignity from that point of view altogether dwarfs and swallows 
up any other incidents of the office. It had been the grant of a 
feudal earldom to Bygod ^'ipsi et heredibus suis." Then Roger 
Bygod is summoned to the first Parliament, and he dies without any 
issue at all ... . Roger Bygod is summoned to Parliament and 
Roger Bygod dies without issue. 

The Earl of Halsbury : Yes, but dies not without heirs — at least, 
there is no proof that he died without heirs. 

Lord Davey : He may have died without issue if you please, but 
that does not affect the earldom, the title of honour. 

Counsel : No, my lord, the feudal earldom, of course, would descend 
to the heirs general of the original grantee. 

Lord Davey : Yes. 

Counsel: But my submission is that a feudal earldom could be 
surrendered ; it was held by him in fee. 

The Earl of Halsbury : 1 am not quite certain I follow what you 
mean by the '^ feudal earldom." The earldom is the earldom. I 
know nothing more about it. 

The second suggestion (p. 66, supra) which the Committee make, CommiUee's 
viz., that the grant of a peerage to ** A. and the heirs of his body," (2)^*^^^,.^ 

p. 66. 
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meant in the twelfth, thirteenth and fourteenth centuries, a grant to 
A. and the heirs male of his body. 

In support of this proposition the Committee refer to the g^ant of 
the Earldom of Suffolk, in 9 Rich. II., to Michael de la Pole. The 
patent of this earldom recited a grant of 1 1 Edw. III. to Eobert de 
Ufford and his heirs, and stated, quite correctly, that his son William 
had died ** without heirs male." On this the Committee make the 
following comment (p. 191) : '* The recital in this patent that William, 
Earl of Suffolk, had died without heirs male, without mentioning 
whether he had left heirs of the body of his father or not, may 
perhaps be deemed to show that the grant of a dignity to a man 
and his heirs was then considered as a grant to heirs male only, 
unless the King should think fit to extend its operation to heirs 
general." 

There is, however, insuperable difficulty in adopting the suggestion 
thus made, for it is not possible, consistently with the cardinal prin- 
ciples of construction, to treat the dear technical meaning of the words 
<' and his heirs " in a gift to a man and his heirs, established by con- 
stant usage in thousands of charters, patents, grants, pleadings, judg- 
ments, and other deeds and proceedings from the Conquest down, as 
controlled and modified by a casual recital in a Eoyal charter of 
9 Rich. n. 

One might as well argue that because a particular testator in his 
will describes his illegitimate son as his child, that this may be 
deemed to show that the term '^ child" in wills generally included 
both legitimate and illegitimate children. 

The Committee think they find further support for this suggestion 
in the case of the Earldom of Oxford (created in fee simple terms in 
the time of Stephen) forfeited and afterwards restored in 16 Rich. II. 
to Aubrey de Vere and his heirs male. Referring to this case they 
say (fourth Report, p. 275) : " Perhaps, indeed, the limitation to heirs 
male may have been considered in the reign of Richard II. as the 
true interpretation of an ancient grant of the dignity of earl to a man 
and his heirs, and by the word * heirs ' in such a grant heirs male only 
were intended." 

The short answer to this suggestion is that the only effect of so 
construing the words would be to invalidate the ancient grant ; for it 
is clear that a grant by the King to a man and his heirs male is and 
always has been void, unless confirmed by Parliament. If, however, 
it is said that the Committee meant that heirs should be read as heirs 
male of his body, the answer is that the words ** of the body " cannot 
be implied. {Wiltes Peerage Ca8$, L. R. 4 H. L. 126 ; Devon Peerage 
Case, 2 Dow & CI. 204.) 
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To establish the proposition that heirs and heirs of the body meant The absence 
merely heirs male and heirs male of the body, it ought to be shown by guiwrt oHlS 
numerous examples that under limitations to heirs and to heirs of the Committee's 
body, the heir general, if a female or several females, was repeatedly ^^^fiTgestions. 
passed over, and the peerage devolved, as of course, on the next heir 
male ; but no such evidence is forthcoming. On the contrary, we have 
case after case (see p. 1 1 1 ) in which an earldom granted in fee simple 
or in tail general has descended to a single female, or to a person 
claiming through a female, or has been treated as capable of falling 
into abeyance. 
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CHAPTER VI. 



LIMITATIONS. 



The Crown'i 

Sower to 
etermine. 



LimitationB 
-whioh are 
lawful. 



Ldmitations 
whioh are 
unlawful. 



It is for the Grown, as the creator of a peerage, to determine what the 
limitations of the dignity shaU be, that is to saj, on what lines the 
dignity shall deyolye or descend. But this power of the Crown to 
mould the future of its own creation is not an absolute one. It is con- 
trolled by the law, and whilst there are some limitations which the law 
allows there are others which the law does not allow. 

The limitations allowed by the law are settled for the most part by 
long usage, and are nearly co-extensive with those allowed in the case 
of the grant of any other hereditament. 

The following limitations in the case of a peerage are good : — 

A grant in fee simple— to A. and his heirs ; 

A grant in tail general — to A. and the heirs of his body ; 

A grant in tail male — to A. and his heirs male of his body ; 

A grant in tail special— to A. and the heirs of his body begotten on 
B. his wife, to B. and the heirs male of her body, or to A. and B. his 
wife and the heirs male of their bodies ; 

A grant to A. for life with remainder to B., whether a relation or a 
stranger, in tail male or otherwise ; 

A grant to A. and the heirs male of his body, with remainder to B. 
and the heirs or heirs male of his body ; 

A grant to A. and the heirs male of his body, with remainder to B., 
his father, and the heirs male of the body of B., or a grant to A. and 
the heirs male of the body of his father. 

On the other hand, the following limitations are bad : — 

A grant to A. for life only ; 

A grant to A. for years ; 

A grant to A. during the pleasure of the Crown ; 

A grant to A. and his heirs (or the heirs of his body or the heirs 
male of his body) during the pleasure of the Crown ; 

A grant to A. in tail male, and if he succeeds to another peerage 
then oyer to B. in tail male, is invalid as to the gift over ; 

A grant subject to any other provision for shifting the estate over 
before it terminates in the ordinary course ; 
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A grant to A. and the heirs male of his body, owners for the time 
being of a specified property. 

Until the beginning of the nineteenth century it seems to have been Until after 
accepted law that peerages could be granted in fee simple, that they ^^^ enouKh. 
could be granted in fee tail general or special, and that they could be 
granted by way of remainder. 

On the other hand, it seems to have been equally well accepted law 
that the Crown could not grant a peerage for an estate of inheritance 
not known to the common law. The power to grant a peerage for life 
only was, notwithstanding some precedents, regarded as doubtful. 

Fee simple peerages are the earliest known. That was the ordinary Fee simple in 
limitation of an earldom in the reign of Stephen, and was probably in ^^'v ^*»®« 
use from the Conquest. 

From the time of Edward 11. grants in fee tail general and in tail Fee tail, 
male became a common form, which gradually superseded fee simple. 

From the time of Henry VI. to the present day grants in tail male 
have almost entirely superseded the earlier forms of limitations. 

Grants by way of remainder had also been frequently made from an Remainder, 
early time, and no doubt seems to have been cast on the validity of 
such a limitation. 

The same cannot be said of peerages for life. Such grants, as will Doabts as to 
appear later on, had indeed been made on several occasions, but their Peerage, 
validity had not passed unchallenged. 

Coke, in his Institutes (16 a), recognizes these different forms of Coke*8view. 
limitation, and sums up the position thus : '* There be some that have 
inheritance and have it neither by descent nor properly by purchase, 
but by creation, as when the King doth create any man a duke, a 
marquis, earl, viscount, or baron, to him and his heirs, or to the heirs 
male of his hodyy he hath an inheritance therein by creation. . . ." 

Crewe, C. J., delivering the opinion of himself and of Waller, C. B., Crewe, C. J. 
Doderidge, Telverton and Trevor, JJ., in the Earldom of Oxford Case, 
1625 (Collins, 177), in reference to the Oxford peerage, which had 
originally been granted to Aubrey de Yere and his heirs, recognized 
that there might be an earldom in fee simple. He says : — 

'^ Tenant in fee simple of an honour takes it by Act of Parliament 
in tail to the males. ... A noble peer seised in fee of an earldom 
takes an estate to him and his heirs male by Parliament so long as the 
male line continues.'* 

And Doderidge, J., in his opinion (1625) to the House of Lords in Doderidge, J. 
relation to the office of Lord Great Chamberlain, is to the same efEect : 
*' If a man be created an earl to him and his heirs all men do know 
that, although he have a fee simple, yet he cannot alien," thus recog- 
nizing that a fee simple is an allowable limitation for a peerage. 
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GomynSyCB. So also Comyns, C. B., in his Digest, under tlie Heading of 
Dignity (see 4, By patent), says : "And by patent the dignity may be 
limited to him and his heirs or the heirs of his body or heirs male of 
his body. So it may be limited only for life." 

In illustration of early limitations in grants of peerage, it may be 
useful to state in tabular form, as below, the limitation of each peerage 
created or evidenced by charter or letters patent between the years 
1135 and 1450. In some of the earlier entries the word "inferred," 
in the column of limitation, means that the limitation is inferred from 
the terms of the charter, or from the limitation of the annuity, to be 
taken nomine comitis, or from the girding ceremony or otherwise. 
The charters and patents referred to will be found in Vol. 5 of the 
Hedesdale Committee Eeports, as indicated in the table by the letters 
"R. C." 



Name. 


Date. 


Limitation. 


Earldom of Essex 


Stephen, E. 0. V. 1 


Fee simple. 


Ditto 


Maud 


Ditto. 


Earldom of Hereford . . . 


Stephen, E. C. V. 1 


Ditto. 


Earldom of Essex 


Stephen, E. C. V. 1 


Ditto. 


Ditto 


Maud 


Ditto. 


Earldom of Hereford ... 


Stephen 


Ditto. 


Earldom of Norfolk 


Hen. n. E. C. V. 2 


Ditto, inferred. 


Earldom of Arundell or 


Hen. n. E. C. V. 2 


Ditto, inferred. 


Sussex. 






Earldom of Oxford 


Hen. IL E. C. V. 3 


Ditto. 


Earldom of Norfolk ... 


1 Eich. I. E. C. V. 3 


Ditto, inferred. 


Earldom of Arundell ... 






Earldom of Derby 

Fiarldom of Winchester. 


1 John, E. C. V. 6 


Ditto, inferred. 


IJohn, E. C.V. 6 


Ditto, inferred. 


Earldom of Hereford . . . 


6 John, E. C. V. 5 


Ditto, inferred. 


Earldom of Kent 


llHen.IlLE.C.V. 6... 


Tail special, inferred. 
Fee simple. 


Earldom of Cornwall . . . 


15Hen.in. E. C.V. 7... 


Earldom of Lincoln ... 


Hon.I^. E. C.V. 8... 


Ditto. 


Fiarldom of Lancaster, 


SlHen.HLE. C.V. 8... 


Tail general. 


territorial. 






Ew:ldom of Chester . . . 


29Edw.LE.C.V. 10... 


To him and his heirs, 
kings of England. 


Earldom of Bichmond . 


30Edw. LE. C.V. ll... 


Fee simple. 


Earldom of Cornwall ... 


l Edw. n. E. C. V. 12... 


Ditto. 


Earldom of Norfolk, on 


6Edw. ILE. C.V. 17... 


Ditto. 


siirrender of Bygod. 






Earldom of Carlisle 


15 Edw. ILE. C.V. 18... 


Tail male. 


Earldom of Gloucester . 


11 Edw. HL E. C. V. 27 


Fee simple, 

annuity ditto. 


Earldom of Huntingdon 


11 Edw. m. E. C. V. 29 


Fee simple, 

annuity ditto. 
By girding. No hmi- 

tation in charter, but 

annuity. 


Earldom of Northamp- 


11 Edw. m. E. C. V. 30 


Fee simple. 


ton. 







Digitized by 



Google 



UMITATIONS. 



Ch. VI. 



77 



Name. 



Earldom of Derby 

Earldom of Suffolk 

Earldom of Salisbury... 
Earldom of Cambridge. . 
Earldom of Lincoln . . . 

Earldom of StafiFord . . . 

Dukedom of Clarence... 
Dukedom of Lancaster . 

Earldom of Cambridge . . 

Earldom of Bedford . . . 

Earldom of Northum- 
berland. 
Earldom of Nottingham 

Earldom of Buckingham 

Earldom of Nottingham 

Earldom of Cambridge . 

Dukedom of York 

Dukedom of Gloucester 

Dukedom of York 

Earldom of Suffolk 

Marquisate of Dublin... 

Dukedom of L:^land . . . 

Barony of Beauchamp 

of Holt. 
Earldom of Huntingdon 

Earldom of Buckingham 

Earldom of Oxford 

Earldom of Somerset . . . 

Earldom of Wiltos 

Marquisate of Somerset 

Dukedom of Hereford . 
Dukedom of Surrey ... 
Dukedom of Exeter ... 
Dukedom of Albemarle 



Date. 



11 Edw. in. 

ni. 179. 
11 Edw. in. 
U Edw. in. 
14 Edw. in. 
23 Edw. in. 



R. C. V. 31 ; 

R. C. V. 31 
R. C. V. 32 
R. C. V. 40 
R. C. V. 45 



25 Edw. in. R. C. V. 46 



36 Edw. III. 
36 Edw. III. 

36 Edw. III. 

40 Edw. in. 



R. C. V. 53 
R. C. V. 53 

R. C. V. 54 

R. C. V. 54 



Limitation. 



1 Rich. n. R. C.V. 60... 
iRich. n. R. C.V. 61... 

I Rich. n. R. C. V. 62... 
5 Rich. n. R. 0. V. 63... 
5 Rich. n. R. C. V. 63... 
9 Rich. n. R. C. V. 64, 67 
9 Rich. n. R. C. V. 65, 67 

9Rich. ILR.C.V.64,67 

9 Rich. II. R. C. V. 69, 70 
9Rich. n. R. C.V. 76... 

10 Rich. n.R. C.V. 79... 
llRich.n. R.0.V.81... 

II Rich. n.R. C.V. 82... 
14Rich. n. R.C.V.89... 
16 Rich. 11. R. C. V. 109 



20 Rich. n. R. C. V. 115; 
in. 192. 

21 Rich. II. R. C. V. 117 
21 Rich. n. R. C. V. 117 

21 Rich. n. R. C.V. 118 
21 Rich. II. R. C. V. 118 
21 Rich. n. R. C. V. 118 
21 Rich. n. R. C. V. 118 



Fee simple. 

Ditto. 
Ditto. 
Tail general. 
Fee simple, 

annuity ditto. 
Fee simple, 

life annuities. 
Tail male. 
By girding. 

Query, in fee simple. 
Fee simple, 

annuity ditto. 
Tail male of his body 
by J. his wife, 

annuity ditto. 
Fee simple, 

annuity ditto. 
Ditto, 

annuity ditto. 
Ditto, 

annuity ditto. 
Tail male, 

annuity ditto. 
Fee simple, 

annuity ditto. 
Tail male, 

annuity ditto. 
Tail male, 

annuity ditto. 
Ditto. 
Ditto. 
For life, and special 

benefits ditto. 
For life, 

annuity ditto. 
Tail male. 

Tail special, 

annuity ditto. 
Fee simple, 

annuity ditto. 
Act of restoration to him 
and his heirs male for 
ever. 
Tail male, 

annuity ditto. 
Ditto, for eyer. 
Ditto, 

^annuity ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditto. 
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Name. 



Dukedom of Norfolk ... 
Earldom of Gloucester . 
Prince of Wales 

Earl of Dorset 

Dukedom of Clarence... 

Dukedom of Bedford ... 

Dukedom of Lancaster. 

Dukedom of Gloucester 

Dukedom of Bedford . . . 

Earldom of Northum- 
berland. 
Earldom of Exeter 

Earldom of Salisbury. . . 
Earldom of Pembroke . 
Earldom of Benanges... 
Barony of Beaumont . . . 
Earldom of Shrewsbury 

or Salop. 
Earldom of Dorset 

Barony of Sudeley 

Earldom of Pembroke . 



Marquisate of Dorset... 

Earldom of Kendal 

Dukedom of Exeter . . 



Earldom of Warwick . 
Dukedom of Bucking- 
ham. 
Dukedom of Warwick 



Barony of De Lisle. 



Earldom of Norfolk 

Barony of Beaumont . . 
Marquisate of Suffolk.. 
Earldom of Waterford. . 



Date. 



21Eich. IL R. C.V. 118 
21 Rich. n. R. 0. V. 119 

1 Hen. IV. R. C. V. 129 

13&-14Hen.IV.R. C.V. 

168; III, 196. 
13&14Hen.IV.R.C.V. 

168 ; ni. 196. 

2 Hen. V. R. C. V. 171 ; 
nL 197. 

2 Hen. V. R. C. V. 171... 

2Hen. V. R. C.V. 171... 

2Hen. V 

3Hen. V. R. C.V. 178; 

III. 197. 
4 Hen. V. R. C. V. 184... 

9 Hen. V. R. C. V. 189... 
11 Hen. VI. R. C. V. 224 
11 Hen. VI. 

18 Hen. VI. R. C. V. 235 
20 Hen. VI. R. C. V. 237 

20 Hen. VI. R. C. V. 238 

20 Hen. VI. R. C. V. 239 

21 Hen. VI. R. C. V. 240 



21 Hen. VI. R. C. V. 238 

21 Hen. VI. R. C. V. 241 

22 Hen. VI. R. C. V. 241 

22 Hon. VI. R. C. V. 242 

23 Hen. VI. R. C. V. 243 

22Hen. VLR.C.V.244; 

IIL 210. 
22 Hen. VI. 



; 23 Hen. VI. R. C. V. 248 
I 23 Hen. VI. 

23 Hen. VI. R. C. V. 251 
1 24 Hen. VI. 



Limitation. 



Tail male. 

Ditto. 
To him and his heirs, 

kings of England. 
Tail male, 

annuity ditto. 
Ditto, 

annuity ditto. 
For life, 

annuity ditto. 
Ditto, 

annuity ditto. 
Ditto, 

annuity ditto. 
Ditto, 

annuity ditto. 
Fee simple, 

annuity ditto. 
For life, 

annuity ditto. 
Tail male. 

Ditto. 
Fee simple. 
Tan male. 
Ditto. 

Tail male, 

annuity ditto. 
Ditto, 

annuity ditto. 
To A. and B. and the 
heirs male of their 
bodies contingently on 
death without issue of 
king's uncle. 
Tail male, 

annuity ditto. 
Tail male. 
Ditto, 

annuity ditto. 
Ditto. 
Ditto, 

annuity ditto. 
Ditto. 

To him and his heirs, 
lords of the manor of 
K. L. 

Tail male, 

annuity ditto. 
Ditto. 



Ditto, 
Ditto. 



annuity ditto. 
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Name. 


Date. 


Limitation. 


Barony of Beauchamp . 

Dukedom of Bucking- 
ham. 
Dukedom of Somerset. . . 

Baron Rivers 


25 Hen. VI. R. 

23 Hen. VI. R. 
III. 211. 

24 Hen. VI. R. 

26Hen. VI. . 

26 Hen. VI. . 

26 Hen. VI. . 

27 Hen. VI. . 
27 Hen. VI. . 

27 Hen. VI. R. 
in. 158. 

28 Hen. VI. . 
28 Hen. VI. . 

28 Hen. VI. . 

29 Hen. VI. . 
29 Hen. VI. . 

29 Hen. VI. . 


C. 
C. 
C. 


V. 
V. 
V. 


256 
257; 
258 


Tailmal 

Ditto. 

Ditto, 

Ditto, 

Ditto. 
Ditto. 

Ditto. 

Ditto. 
To R. ai 

and th 

body. 
Tailmal< 

To R. an 
heirs oi 
in defa 
over. 

TaUmal^ 

Ditto. 
Ditto, 

Ditto, 


B. 

annuity ditto, 
annuity ditto. 


Barony of Stourton 

Barony of Hoo and 

Hastings. 
Earldom of Wiltes 








annuity ditto. 


















Earldom of Worcester .. 










Earldom of Warwick ... 

Barony of Egremont ... 
Earldom of Warwick . . . 


C.V.274; 


ad A. his wife 
Q heirs of her 

3, 








annuity ditto, 
id wife and the 


Barony of Grey de 
Richemont 








: her body, and 
ult remainders 

9. 








annuity ditto. 


Barony of Egremont ... 
Viscounty de Lisle 

Earldom of Warren and 
















annuity ditto. 


Surrey. 








annuity ditto. 



With such an array of precedents before them, it is not surprising 
that lawyers like Coke, Crewe, Doderidge, Selden and Comyns came to 
the conclusion that peerages, like land, might be limited in fee simple, 
tail general, and tail male ; nor can we, in the twentieth century, come 
to any other conclusion. 

It is somewhat startling, therefore, to find the Bedesdale Committee Paradoxical 
in their fourth Report (at p. 265) committing themselves to the state- SS«^ttee. ^^ 
ment that '' according to the law of England, at least as now under- 
stood, a dignity simply cannot he granted in fee simple ; it can only 
be granted to the person described in the grant and to the heirs 
general or special of his body." By what process of reasoning the 
Committee arrived at this conclusion it is difficult to say. Historically, 
as we have seen, peerages were for centuries granted in fee simple, 
and no statute has ever prohibited such grants, nor are they repugnant 
to the principles laid down in the Wiltes Peerage Case (L. R. 4 H. L. 
126) and the Buckhurst Peerage Case (2 App. Cas. p. 1), for fee simple 
is an estate well known to the common law. 



Digitized by 



Google 



80 



LIMITATIONS. 



Bemainders. 



Examples. 



Warwick, 

1450. 

28 Hen. VI. 

March, 1460. 



Somerset, 
1536. 



Percy, 1666. 
4 Philip & 
Mary, 
30th April, 
1556. 

Colchester, 
1621. 



Chichester, 
1644. 



Bremainders. 

A peerage may be limited by way of remainder, whether after a 
life estate or an estate tail. 

The earliest case of peerage in remainder is that mentioned in 
Doderidge*s " Law of Nobility," in which reference is made to a patent 
whereby Hubert de Burgh was made Earl of Kent in the time of 
Henry in. by these words: "Habendum sibi et heredibus suis de 
corpore Margaretsd uxoris suae sororis Alexandri Eegis Scotise 
procreatis et pro defectu talis exitus remanere rectis heredibus dicti 
Huberti." This grant is cited by Lord Brougham in the Devon 
Peerage Case (Nicholas* Report, p. 68), but the patent or charter does 
not appear to be extant, and the authority of the work known as 
Doderidge's "Law of Nobility" does not stand very high. (See 
suproj p. 24.) 

The following are a few examples of remainders limited under 
peerage grants : — 

The Earldom of Warwick was granted to Richard Neville and 
Anne his wife, and to the heirs of her body, with remainder to 
Margaret Countess of Shrewsbury (her sister), and to the heirs male 
of her body, with remainder to the heirs of the body of Margaret, 
with remainder to the right heirs of Richard, then late Earl of 
Warwick. 

In 1536 Edward Seymour, the Protector, was created Earl of 
Hereford and Viscount Beauchamp, with remainder to the heirs male 
of his body thereafter to be begotten, thus excluding his then living 
son and heir apparent and the issue of such son. The Earl was 
subsequently — in 1547 — created Baron Seymour and Duke of Somerset, 
with remainder to the heirs male of his body by Anne, his second 
wife, and, failing them, to the heirs male of his body by his first wife. 
His issue male by his second wife failed in 1750, when the Barony of 
Beauchamp and the Earldom of Hereford became extinct, but the 
Dukedom of Somerset and Barony of Seymour devolved on Sir 
Edward Seymour as the original grantee's heir male by his first wife. 

The Barony of Percy was granted to Thomas — son of Sir Thomas 
Percy, attainted in 19 Hen. VIII. — in tail male, with remainder to 
his brother Henry in tail male, and on the same day the Earldom of 
Northumberland was also granted to him with similar limitations. 

In 1621 Thomas Lord d*Arcy of Chiche, by a patent reciting that 
he was then old and had no issue male, was created Viscount Colchester 
for life, with remainder to Sir Thomas Savage and the heirs male of 
his body by Elizabeth his wife, eldest daughter of the said Lord 
d'Arcy. 

In 1644 Francis Leigh was created Earl of Chichester, with 
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remainder, failing his issue male, to Thomas Earl of Southampton and 
his issue male by Elizabeth his wife, the daughter of the said Earl 
of Chichester. 

1652. Thomas Howard restored to Dukedom of Norfolk by Act Norfolk, 1662. 
29th December, 1660, confirmed by another Act 20th December, 1661, 
with limitation to him in tail male, remainder to his father in tail 
male, remainder to his grandfather in tail male, with remainder oyer. 

1711. The dignity of Viscount Bolingbroke was granted by patent Bolingbroke, 
to Henry St. John in tail male, with remainder to his father in tail ' 
male. 

In 1670 Barbara Tilliers was created Baroness Nonsuch, Countess of Cleveland, 
Southampton, and Duchess of Cleveland for life, with remainder to 
Charles and George Fitzroy, her natural sons by Charles the Second, 
and the heirs male of their bodies respectively. 

In 1 676 Sir George Sondes was created Baron Throwley, Viscount Ferershain, 
Sondes, and Earl of Feversham during his life, with remainder, after ^^^^' 
his decease, to Lewis, Baron Duras (who had married Mary, his eldest 
daughter), and the heirs male of his body. 

In 1689 Frederick de Schomberg was made Baron Teyes, Earl of Sohomberg, 
Brentford, Marquis of Harwich, and Duke of Schomberg, with 
remainder to his second son and his issue male, failing which, to his 
eldest son and his issue male. 

In 1708, James Douglas, Duke of Queensberry in Scotland, was Beverly, 
created Baron of Rippon and Marquis of Beverly, both in the County ^^^^' 
of York, and Duke of Dover during his natural life, with remainder 
to Charles, Earl of Galloway in Scotland, his second son, and the 
heirs male of his body, in default of which to George, his third son, 
and the heirs male of his body, with remainders over to other sons 
successively. 

In 1716, Thomas, Lord Coningsby in Ireland, was created Baron Coningsby, 
Coningsby, of Coningsby in Lincolnshire, to hold to him and the heirs ^^^^' 
male of his body by any wife he might afterwards marry ; and in 
1719 he was created Earl of Coningsby, to hold to him and his heirs 
male by any wife he might afterwards marry, in default of which the 
dignity of Countess Coningsby was to go to his daughter Margaret, 
Viscountess Coningsby, who was his eldest daughter by his second 
wife, and was created a Viscountess in 1716, and the dignity of Earl 
Coningsby to the heirs male of her body ; thus by these remainders 
his son by his first wife was passed over, and though the son and heir 
of his son became Lord Coningsby in Ireland, he never succeeded to 
the English honours, of which the earldom devolved on his half-sister 
Margaret. 

In 1749, Algernon, Duke of Somerset, was created Baron Wark- Warkworth, 
worth and Earl of Northumberland, with remainder to the heirs male ^^^^* 

p. G 
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Lowther, 
1797. 



of his body, in default of which to his son-in-law, Sir Hugh Smithson, 
and his heirs male begotten on the body of Elizabeth his wife 
(daughter and heiress of the said duke) ; in default of such issue, the 
dignities of Baroness Warkworth and Countess of Northumberland 
were to go to the said Lady Elizabeth Smithson, and of Baron 
Warkworth and Earl of Northumberland to the heirs male of her 
body. Thus on the death of the Duke of Somerset without issue male, 
the barony and earldom devolved on Sir Hugh Smithson. 

In 1797, James, first Earl of Lonsdale, was created Baron and 
Viscount Lowther of Whitehaven during his natural life, and from 
and immediately after his decease to the heirs male of the body of 
Sir William Lowther of Swillington, deceased (a collateral relation). 
Sandys, 1802. In 1802, Mary, Marchioness of Downshire, was created Baroness 
Sandys, and the barony was limited to her second, third, and every 
other son successively in tail male, failing which it was to go to 
Arthur, her eldest son in tail male. 

In 1823, Charles, Marquis of Londonderry in Ireland, and Baron 
Stewart of Stewart Cross in the peerage of Great Britain, was created 
Viscoimt Seaham and Earl Vane, with remainder to the heirs male of 
his body by Frances his then wife, thus excluding his son by his first 
wife, and his issue by any future wife. 

1792. The Earldom of Mansfield was granted to Lord Mansfield in 
tail male, with remainder to his nephew. Viscount Stonnont, in tail 
male. 

1861. The Earldom of Cromartie was granted to Anne, Duchess of 
Sutherland, with remainder to her second son in tail male, with 
remainder to such son in tail general. 

1864. The Barony of Buckhurst was granted to Elizabeth, Countess 
De la Warr, for life, with remainder to her second son in tail male, 
with remainder to her third son in tail male, with remainder to a 
daughter in tail male, with remainder to another daughter in tail 
male. 

1885. Lord Wolseley was created Viscount Wolseley in tail male, 
with remainder to his daughter in tail male. 



Vane, 1823. 



Mansfield, 
1792. 



Cromartie, 
1861. 



Baokhorst, 
1864. 



Wolfieley, 
1885. 



How a 

remainder 
takes effect. 



How a Bremainder in a Peerage takes Effect. 

A question hcts been raised as to the precise mode in which a 
limitation by way of remainder under a peerage grant takes effect. 
Primd facie where a peerage has been granted to A. and the heirs 
male of his body, and in default of such issue to B. and the heirs male 
of his body, the Crown's intention would seem to be to create one 
peerage and one only, and to declare that it shall go ilrst to A. in tail 
male and then, by way of remainder, to B. in tail male. That is the 
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natural and obvious meaning of tbe words used ; and the intention so 
manifested should, according to all principles of construction, govern 
the operation of the grant. 

This, however, is said to be incorrect, and the singular theory has Theory of 
been advanced that each remainder, in such a case, is to be reg^strded ^P*™te 
as creating a separate and distinct peerage. So that if a peerage were 
granted to A. in tail male, with remainder to B. in tail male, with 
remainder to C. in tail male, with remainder to D. in tail male, the 
patent would create not one, but four separate and distinct peerages, 
each carrying the same name and each taking effect successively as 
the peerage ranking in priority to it determined. This strange 
theory was first suggested by the Earl of Shaftesbury (1678), in the 
Purheck Case (see Collins, Claims, p. 303) ; Sir William Jones, the 
Attorney-General, arguing in support of the validity of a surrender of 
a peerage to the Crown by fine, urged that a peerage must be within 
the Statute of Fines, for, if not within that statute, it could not be 
within the Statute De Donis ; and if so, if it were not within the 
Statute De Donis, all remainders would be invalid, for there could be 
no remainder after an estate of inheritance except by virtue of the 
Statute De Donis, and therefore to hold peerages not within the 
Statute of Fines woidd, in effect, invalid ate the title of many peers, 
for many sat by virtue of grants in remainder. Lord Nottingham, 
the Lord Chancellor, in his speech agreed with the Attorney-General's 
contention, but Lord Shaftesbury said that it was not the case that 
any of their Lordships sat under a title by way of remainder, but that 
they sat '*by virtue of a new or subsequent grant in the same patent." 
(Collins, p. 305.) 

The Eedesdale Committee have treated this dictum as axiomatic. Redesdale 
Thus, we find the Committee (at p. 58, third Eeport) saying, with Committee 
reference to the Bolingbroke grant in 1711 {supra, p. 81): **In that noSin/ 
case the dignity of Viscount Bolingbroke was granted in 1711 by a 
patent to Henry St. John and heirs male of his body, and in default 
of such issue remainder to Sir Henry St. John and the heirs male of 
his body. This grant could not operate as a remainder, as it would 
have done in the case of a similar grant of land by which the grantor 
was before seised in fee simple; that is, as so much more of the 
existing estate in the land not before granted derived out of the fee 
simple remaining after the first grant to the grantor. The grant of 
the dignity of Viscount Bolingbroke to Sir Henry St. John and the 
heirs male of his body could only [«ic] operate as an original grant 

by way of creation, to take effect on a contingency Its existence, 

therefore, depended on the terms of the grant, and it could have no 
existence except according to the terms of the grant ; that is, after the 
death or failure of issue male of Henry Viscount Bolingbroke. Its 
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existence, tlierefope, necessarily remained contingent till the death or 
failure of issue male of Henry Viscount Bolingbroke. When that 
event happened the contingency was determined. The second g^ant 
then, and then only, took effect." 

The Committee return to the subject again at p. 266 of the fourth 
Beport, where they say that ^' if a grant of a dignity is made to A. 
and the heirs male of his body, and in the same patent, failing such 
issue, a grant is made to B. and the heirs male of his body of a dignity 
of the same degree and with the same name .... the two grants are 
separate and distinct, and nothing affecting the dignity first granted 
will affect the dignity granted on the failure of the issue and the 
person to whom the first dignity was granted ; but on the happening 
of that event, being the event on which the second grant was, by the 
terms of the grant, to take effect, the second grant will operate, 
notwithstanding the forfeiture of the dignity first granted and its 
consequent extinction." 

Lord Shaftesbury, in enunciating the dictum thus emphasized by 
the Bedesdale Committee, no doubt sought to meet the argument of 
the Attorney-General, which assumed that peerages limited by way 
of remainder after an estate tail were invalid, unless a peerage granted 
in tail was a tenement within the Statute De Donis. Had his Lordship 
been aware that the assumption was unsound he might and probably 
would have taken a different view. 

We know now that the assumption was unsound, for the late 
Professor Maitland has shown that remainders after estates tail were 
recognized as legal, and were in common use before the Statute 
De Donis (passed 13 Edw. L). (See Law Quarterly Review, Vol. 6, 
p. 22 ; and Pollock & Maitland, IE. p. 19, n. 6.) 

And this is in accordance with what Bracton, writing in the time of 
Henry III., explicitly states in Book I., c. 1, and with the fact that 
the term feudum taUiatum fee tail was mentioned in several of the 
statutes passed in the same year as the Statute De Donis ; in par- 
ticular in c. 4, as to dowers, in c. 5, as to advowsons, and in 
c. 9 as to distress. Moreover, on a roll slightly older than that, the 
Statute de Banco Eoll, Mich. 11 & 12, we find the term in use, 
<^ Emma non habuit . . . nisi feudum taUiatum secundum formam 
donationis prsedictce." (See Pollock & Maitland, supra,) 

Further, though doubts have been entertained whether there was any 
remedy for the remainderman at common law, those doubts are set at 
rest by cases referred to in the Ahhreviatio Placitorum, which, on 
examination, show that where the remainder was, as it usually was, 
created by fine levied in the King's Court, the remedy of the remainder- 
man was by scire facias to have execution of the fine in accordance 
with its tenor. 
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An interesting case of the kind appears in the Coram Eege Eolls, 
Easter term, 9 Edw. 11., Eoll 117. In it a fine levied in Easter term, 
6 Edw. I. (therefore before the Statute De Donis), between William 
de Percy and Richard Cotele is recited, and shows that Eichard thereby 
acknowledged the land in question to be the property of William de 
Percy, and that in consideration thereof William de Percy granted the 
land to Eichard and Isabel his wife, with remainder to John, son of 
Eichard, in tail general, with remainder to Thomas, another son, in 
tail general, with remainder to Isolde, sister of Thomas, in tail general, 
with remainder to the right heirs of Eichard. The record shows that 
Eichard and Isabel being dead, and John and Thomas being dead 
without issue, George, the son of Isolde, obtained a writ of scire/acias 
against the parties in possession to show why he should not have 
execution and delivery of the land in accordance with the tenor of the 
fine. It was alleged amongst other things by way of defence that he 
was illegitimate, and this was referred to the bishop, who certified 
that he was legitimate, and eventually the case was determined in 
favour of George, and he was granted execution according to the tenor 
of the fine. There are other cases. 

But there is another reason for pronouncing the Attorney-Generars 
argument to be unsound, for it by no means follows, as he contended, 
that if a peerage limited in tail is within the Statute De Donis that, 
therefore, it is within the Statute of Fines. 

Thus there was and is no necessity for adopting the theory put 
forward by Lord Shaftesbury in his dictum in the Purheck Case, and it 
seems much more rational to ti*eat a peerage grant with remainders 
over as creating one peerage and one only. The House of Lords is 
not disposed by any forced construction to treat a patent as creating 
several peerages, where it is obviously intended to operate as a creation 
only of one. (See the Buckhursl Peerage Casey 2 App. Cas. 1.) 



Limitations not allowed by Law. 

(1) Life Peerages. 

There is no doubt that peerages for life have been expressed to be Peeragee for 
granted in our early history. The following are some instances : — ^®- 

1. The creation of Guichard D' Angle as Earl of Huntingdon for 
life. (I Eich. II., 1377.) He was a foreigner and co\ild not sit in 
Parliament. 

2. The creation of Eobert De Vere, Earl of Oxford, to be Marquis 
of Dublin for life. This creation was in the same reign, 9 Eich. II., 
1385, but the grant, it may be remarked, was made in Parliament 
with the assent of the nobles and Ck>mmons. 
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3. The creation in 13 Bich. 11., 1390, of the Duke of Lancaster as 
Duke of Aquitaine for life. 

4. The creation in 21 Rich. II., 1398, in Parliament of Margaret 
Countess of Norfolk as Duchess of Norfolk for life. 

5. The creation in 2 Hen. V., 1414, in Parliament of Johii of Lan- 
caster as Earl of Kendal and Duke of Bedford for life, with a grant 
of 201, for the earldom and 40/. for the dukedom. The grant was 
subsequently surrendered, and a re-grant in tail male made. 

6. The creation in 2 Hen. V., 1414, of Humfrey Duke of Lancaster 
to be Earl of Pembroke and Duke of Gloucester for life. 

7. The creation in 2 Hen. V., 1414, of Richard Duke of York to be 
Earl of Cambridge for life. 

8. The creation in 4 Hen. V., 1416, of Thomas Earl of Dorset to be 
Duke of Exeter for life. 

9. The creation in 10 Hen. VI., 1433, and 11 Hen. VI. of Sir John 
Comewall to be Baron Fanhopo and then Baron Milbroke with seat in 
Parliament but without limitation. 

10. The creation in 1607 of James Hay to be a baron for life, 
followed in 1 3 James I. by a g^ant in his favour of the barony of Hay 
of Sawley in tail male. 

In view of these precedents, it is not to be wondered at that 
generations of lawyers should have recoguized the power of the Crown 
to grant life peerages. 

Coke laid down the proposition (Inst. I. 16 b) that " the King may 
create either man or woman noble for life, but not for years, because 
then it might go to the executors or administrators." 

Selden referred to the creation of peerages for life without comment. 

Chief Baron Comyns in his Digest treats peerages for life as 
unquestionably valid. (See supra, p. 76.) So does Doderidge. 

Blackstone, writing in 1765, said **that a man or woman may be 
created noble for their own lives, and the dignity not descend to their 
heirs at all. . . ." 

Cruise takes the same view. 

The Redesdale Committee in their Reports refer to most of the 
grants of life peerages, and appear to entertain no doubt as to their 
validity ; on the contrary, they appear to assume their validity to be 
impregnable. (See third Report, pp. 38, 189, 191, and 197.) 

Nevertheless, doubts as to the validity of such peerages have been 
expressed in other quarters. 

Thus in the Purheck Case, 1660 (Collins, Claims, p. 273) Lord Shaftes- 
bury expressed doubts as to whether a peerage could validly be 
created for life only. "Mr. Attorney,'' said his Lordship, ** gives no 
reason and takes for granted as clear law that the King can make 
lords for life, and they shall sit in the Lords* House, and yet their 
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baronies sliall not go to their heirs nor their children be ennobled by 
it. This is a point of greater consequence, if possible, than the thing 
in dispute." 

This doubt was more fully elaborated by Mr. Hargp-ave — a lawyer 
of great learning — in his Commentary on "Coke upon Littleton" 
(I9th ed. 1832, note A. at 16 b). There he remarks : ** Notwithstand- 
ing Lord Coke*s proposition here of the King's power to make a man 
or woman noble for life, and his stating in his ninth Beport, pp. 97, 
98, the King's power of making an earl for life. ... I doubt whether 
the legality of such creation can be supported ; I am rather impressed 
that the quality of being hereditary is of the essence of our peerage, 
and that attributing to the King a prerogative of creating peers for 
life only is to invest the Crown with a power of gradually destroying 
the peerage in its subsisting state, which I believe is de facto such as 
not to furnish an instance of a peer sitting as a lord of Parliament 
under a life interest." 

But it was not until the year 1856 that the question of the validity 
of life peerages arose in what may be called an acute form. 

In January, 1 856, Queen Victoria by letters patent under the Great TU JFentley* 
Seal — Lord Brougham being then Chancellor — created or purported fS^g^'^*^'* 
to create the Bight Honourable Sir James Parke, Knight, a baron 5H.*L.C.958. 
for life by the title of Baron Wensleydale, and a writ of summons to 
Parliament was issued to him, but at the time he was ill, and in his 
absence a copy of the letters patent was laid on the table of the 
House. The validity of this grant was at once challenged, and Lord 
Lyndhurst moved that the copy of the patent be referred to the 
Committee for Privileges for consideration and examination, and to 
report thereon to the House, saying that the creation of a peerage for 
life was contrary to the settled usage of the last 400 years, to the 
principles of the Constitution, and of the privileges of Parliament. 
And his Lordship referred to various cases in which peerages for life 
had, as it was alleged, been granted, and to Lord Coke's dictum in 
favour of the Crown's power to grant such peerages, and expressed 
the opinion that the power of the Crown, even assuming it ever had 
such power in this respect, has been lost by desuetude. On the other 
hand, Lord Granville maintained that the power of the Crown to 
create peers for life had existed ; had been frequently exercised and 
was not lost. And he referred to various authorities. Lord St. 
Leonards considered that the creation was illegal. The Lord 
Chancellor denied the power of the House, without a reference from 
the Crown, to question the validity of the grant of the peerage by the 
Crown, and he referred with approval to Lord Coke and to Mr. Justice 
Doderidge's "Treatise on the Nobility" in support of their legality 
{supra, p. 86), and to the report on the dignity of a peer (Redesdale 
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Committee, third Report, p. 38), prepared under the careful super- 
intendence of Lord Redesdale, which referred to the assertion that 
persons to whom dignities had been granted by the Crown had 
usually had therein rights of inheritance, and said that this assertion 
must be understood as not extending to every dignity, particularly the 
dignity of a knighthood which had never been enjoyed hereditarily, 
or even to the dignity of a peerage where the terms of the instrument 
by which it had been created expressed the contrary. Further, that 
in the same report (p. 191) Lord Redesdale referred to the creation 
of Edward, son of the Duke of York, as Earl of Rutland for the life, 
not of himself, but of his father, and described the grant and its legal 
effects, but did not suggest one word as to its invalidity. (Report 
Dignity of a Peer, Vol. IL p. 191.) 

Lord Campbell contended that the House had a right of its own 
authority to inquire into a new patent, and though he did not 
positively say that the creation was illegal, he said that the more he 
investigated and deliberated the more reason he saw to entertain 
doubt upon the subject of its legality. 

In the result the motion for a reference to the Committee was 
carried. 

The Committee for Privileges sat, and evidence was produced that 
for the last 400 years there was not a single instance of a commoner 
with a peerage for life taking his seat in the House. (See supray 
p. 85.) 

Life peerages In the result the Committee reported that, as directed by the House, 
^ * they had examined and considered the copy of the letters patent 
purporting to create the Right Honourable Sir James Parke, Knight, 
a baron of the United Kingdom for life, and they report it as their 
opinion that neither the said letters patent, nor the said letters with 
the usual writ of summons issued in pursuance thereof, can entitle 
the grantee therein named to sit and vote in Parliament. The report 
was presented to the House, and after debate agreed to, and it was 
by the House resolved and adjudged accordingly. This determination 
has ever since been recognized as sound law, and it would seem to 
establish the position that peerages for life never have been validly 
granted in England, except with the concurrence of Parliament. 

Lords of However, by the Appellate Jurisdiction Act, 1876 (39 & 40 Vict. 

Appealin c. 59), as amended by the Appellate Jurisdiction Act, 1887 (50 & 51 
^^' Vict. c. 70), the Crown was empowered by letters patent to appoint a 
limited number of Lords of Appeal in Ordinary for the purpose of 
aiding the House of Lords in the hearing and determination of appeals, 
and it was provided that every Lord of Appeal in Ordinary, unless 
otherwise entitled to sit as a member of the House of Lords, shall, by 
virtue and according to the date of his appointment, be entitled 
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during his life to rank as a baron by such style as the Crown may be 
pleased to appoint, and shall be entitled to a writ of summons to 
attend and sit and vote in the House of Lords. His dignity as a 
lord of Parliament shall not descend to his heirs. 

(2) Peerages for an Estate of Inheritance not known to the Common Law. Peerage for 
The leading case on this point is the Wiltes Peerage^ 1869 (L. R. inheritance 
4 H. L. 126). The peerage, in this case (the Earldom of Wiltes), was »<>* known to 
granted in the reign of Richard II. The limitation was to the ^ HeirB male 
grantee and his ** heirs male for erer.*' The grantee was beheaded for ever." 
.by Henry of Lancaster when he inraded England, shortly before his 
accession to the throne as Henry lY. The grantee died without issue, 
but in 1862 his collateral heir male claimed the dignity by virtue of 
this remarkable limitation. It was held, however, that the limitation 
was illegal. 

**The Crown," said Lord Chelmsford, "may undoubtedly create 
peerages with every sort of limitation which the law recognizes. It 
has even been said that a man may be ennobled during the life of 
another or for years, but such grants as these could hardly be main- 
tained, and, at all events, are not likely ever to be made. In the 
appendix to Sir Harris Nicholas' Report of the Devon Case various 
instances are given of peerages granted with peculiar limitations, but 
all of them limitations familiar to the law. In the cases where the 
dignity is given to the heirs of the body of the wife of the grantee, 
or to the issue male of the second wife, or to the heirs male of a 
second husband, or to a second son and the heirs male of his body, 
each of these limitations is a good descriptio persona^ and in a grant 
of lands would carry them to the person designated as a purchaser. 
But these instances are all of them inapplicable to the case of a 
limitation which it is admitted could not prevail in other grants than 
those of dignities . . . The question then presents itself in the 
simplest and clearest manner, whether it is competent to the Crown to 
give to a dignity a descendible quality unknown to the law, and 
thereby to introduce a new species of inheritance and succession? 
The question, put in this way, seems to answer itself. The Crown can 
have no such power unless there is something so peculiar in a dignity, 
so entirely within the province of the Crown to mould at its pleasure, 
that a limitation void as to every other subject of g^ant is good and 
valid in the creation of a peerage. No one has pushed the argument 
to this extravagant length, and yet, if any one limitation which the 
law prohibits in the grant of property may be applied by the Crown 
to the grant of a dignity, it is difficult to see how you can stop short of 
holding that there is no restriction upon the Crown's establishing any 
order of succession to a dignity, however novel and extraordinary," 



Digitized by 



Google 



^0 LIMITATIONS. 

This decision ia effect overruled the decision in the Devon Peerage 
Case (2 Dow & C. 204). 

Shifting (3) Shiftlny Provision annexed to Peerage Grants in tail or otherwise, 

proTimon 

invalidity. In 1864 the Barony of Backhurst was granted to the Countess Do 

The Buekhurtt \q^ Warr for life, and after her decease the same dignity was granted 
2 App. Cas.'l. u^^o ^^^ second surviving son and the lieirs male of his body, and, in 
default of such issue, to the third surviving son of the Countess and 
tho heirs male of his body, with remainders over. And there was a 
proviso that if the said second son, or any other person taking under 
the patent, should succeed to the Earldom of De la Warr, then the 
Buckhurst title should go over and devolve upon the son of the 
original grantee, who would be next entitled to succeed to the Buck- 
hurst dignity if the person so succeeding were dead without issue. 

On the accession of Lord Buckhurst to the Earldom of De la Wan* 
the validity of these limitations came in question, and the House of 
Lords held that a shifting clause of this kind, transferring the dignity 
on the happening of a collateral event, was unknown to the common 
law of England, and therefore void. Lord Cairns states the reasons 
for the decision with admirable lucidity. '^ It is," said his Lordship, 
*'a very strong observation that, with the exception of one other 
patent coeval almost with the one of which I am speaking, no instance 
has been found in which a clause of this kind, appearing to shift over 
a dignity from one person to another, has ever been introduced. 
Moreover, the observation is obvious, that if this is a valid clause 
which can be attached to a grant of peerage, a peerage becomes a 
title which can be made to shift upon the occurrence of a collateral 
event wholly unconnected with the failure of issue ; it can be made to 
be taken away from the holder of it for the time being, and passed 
over to some other person who was not the holder of it before. It is 
very true that the occurrence upon which, in the present instance, this 
shifting is made to depend is tho succession of the holder of the 
barony to a higher title, so that the event leaves the person who has 
been the holder of the barony in possession of the dignity of the 
peerage and of a rank still higher than before. He will, therefore, 
still continue to possess a seat in your Lordships* House. But it is 
simply an accident that the collateral event here specified can be thus 
described and has that particular consequence. If the proviso is valid 
with regard to an event of that kind, it must be equally valid with 
regard to any other collateral event, however different such collateral 
event may be. My Lords, of course, in all matters, especially matters 
touching the limitation of peerages and of dignities, the introduction 
pf a clause at the present day altogether unusual and altogether 
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unknown in the previous history of the country is of itself a matter 
of great gp-avity and of extreme importance, and requires to be most 
carefully and narrowly examined by your Lordships. My Ijords, I 
will also remind your Lordships, without referring at any length to 
authorities upon the subject, that, with regard to peerages, it is the 
well-established and constitutional law of the country that a peerage, 
partaking of the qualities of real estate, must be made in its limitation 
by the Crown, so far as it is descendible, descendible in a course 
known to the law, and that in the descent of peerages there cannot be 
introduced yariations or alterations in the ordinary law of the country 
with regard to descent ; and, by a parity of reasoning, there cannot be 
introduced provisions and conditions controlling and moulding the 
descent of a peerage in a manner different from that in which real 
estate can be made to descend according to the law of the country. 
I will refer your Lordships to one very recent decision, in which the 
whole of this question was considered. I mean the Wiltes Peerage 
Case (L. R. 4 H. L. 126), in which it was clearly laid down by the 
Committee for Privileges of your Lordships' House, and the Report of 
the Committee was confirmed by the House, that the Crown cannot 
give to a grant of a dignity or honour a quality of descent unknown 
to the law. Upon that point there was no difference of opinion 
among the noble Lords who expressed their opinion upon the subject.'' 
His Lordship then critically examined the terms of the patent, and 
came to the conclusion that the true meaning of the proviso was to 
shift from time to time the peerage ; and, after pointing out that real 
estate could not at common law be limited in this way, but only under 
the Statute of Uses, and that the Statute of Uses had no application 
to peerages, his Lordship proceeded : ** My Lords, the result, therefore, 
is this : You have here letters patent dealing with the peerage upon 
the principle of a shifting of estates by way of use. That is a mode 
in which, I have no hesitation in saying, you cannot deal with a 
peerage ; and putting aside, as indeed it was admitted at the Bar that 
you must put aside, the principle of the shifting through the operation 
of the Statute of Uses, the simple question your Lordships have to 
consider is : Supposing this to be a grant at common law, could you 
have engrafted upon estates limited in succession in tail a proviso 
determining those estates upon a collateral event and professing to 
give them over before the natural termination of the estates? My 
Lords, the answer to that question must be that it could not be done ; 
and therefore I arrive at the conclusion that, dealing with this proviso 
upon those principles upon which we must deal with it, it is one which 
could not have effect given to it." 

Lord Chelmsford, Lord Hatherley and Lord O'Hagan concurred. 
'* You are asked," said the last named, *' to pronounce in favour of a 
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title Ti^hich could not be supported at common law and cannot be 
helped by statute. You are asked, contrary, as I conceive, alike to 
principle and policy, to take from a peer a barony which has been 
vested in him, and in right of which he has sat and voted, and, while 
he is still alive, to transfer it to another. And you will scarcely be 
encouraged to sanction such an innovation by the reflection that no 
one can aiiticipate without apprehension the possible, however impro- 
bable, consequences, under circumstances conceivable though most 
unlikely to occur, of permitting conditional and shifting peerages to 
be made the instruments of injurious interference with the honour 
and independence of your Lordships' House." 

Views of the Redesdale Committee as to Limitations 
commented on. 

Kedesdale Having shown how the law stands in regard to the limitations 

views"**^'* which are allowable and not allowable respectively, it will be con- 
venient here to refer briefly to the remarkable conclusions on the 
subject of the Eedesdale Committee, more especially as they account 
for not a few of the strange attempts, claims, and patents of the 
nineteenth century. 

Not the least disturbing of these conclusions was that which declared 
it to be a mistake to suppose that the grant of peerage was to be 
treated as regulated by the rules relating to land. 

Thus in the third Eeport (at p. 60) the Committee say that " upon 
questions respecting the title to dignities merely personal, there is 
danger of error whenever the rules of law respecting such dignities 
are considered as having any close analogy to the rules of law repre- 
senting titles to land." 

And the Committee go on in the fourth Eeport (p. 265) to add : 
** Though of late years it has been thought fit, on claims of peerage in 
eome cases, not to put the questions to the judges for the opinion of 
the House directly on the subject in doubt, but to ask questions on 
supposed cases of law, from the answers to which inference might be 
drawn and which might be applied to the dignity the right to which 
was under discussion, the ancient practice of the House was otherwise. 
And perhaps the answer given in this case to the question may lead 
to a doubt whether the ancient practice was not preferable. It may 
be also observed that a grant of a dignity to one of the heirs of his 
body or the heirs male of his body is applied to a subject very 
different from a grant of an estate tail in land. And the Committee 
who made the Eeport of the 29th July, 1822, have noticed that allusions 
to the rules of law representing estates in land, in considering ques- 
tions representing dignities, have a tendency to mislead the judgment 
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of the House in all cases, and especially when applied to the dignity 
of a peer where that dignity has been created by the Crown and 
cannot be claimed as incident to the teniu^e of land. . . . According 
to the law of England, at least as now understood and perhaps as 
always understood, a dignity simply cannot be granted in fee simple [!]. 
It can be granted only to a person described in the grant, and to the 
heirs general or special of his body. ... A gp-ant of a dignity to a 
man and the heirs of his body general or special bears, therefore, no 
resemblance to a grant of land to the same man and the heirs of his 
body general or special." 

The unsettling effect of the doctrines thus enunciated was soon I^evon Case, 
illustrated in the Devon Case, 1831 (2 Dow & C. 204). The question ^^^^' 
raised in that case was as to the yalidity of the grant of a peerage to 
a man and his heirs male for erer, and the Eedesdale Committee's 
Reports were relied on to prove that dignities are not governed by the 
same rules of law as land, but that the Crown's power in relation to 
them was absolute, on the principle *'cujus est dare ejus est 
disponere," and in the result the Committee for Privileges came to the 
erroneous conclusion that the limitation was valid, and the House 
adopted that conclusion. 

Then came the grant in 1856 to Lord Wensleydale of a life peerage, WenskydaU 
and the attempt to obtain for him a seat in the House accordingly. It is ^^^^9^ ^*^* 
needless to say that great reliance was placed on the Reports of the 
Redesdale Committee, seeing that in effect those Reports recognized 
the validity of such a peerage ; but the House of Lords dissented from 
those views, and decided that, whatever the operation of the grant, it 
conferred on the grantee no right to a seat in the House of Lords. 

So in the Wiltea Peerage Case (L. R. 4 H. L. 126), the views of the Wilte» Peerage 
Committee and the Devon Case {supra) were relied on to establish the ^'^' *vpra, 
validity of a limitation to a man and his ** heirs male for ever." But 
the House decided contrary to those views, and held that a limitation 
of a peerage must conform to the law applicable to land. 

Again, in the Buckhurst Peerage Case (1864), the presence in the Buekhurat 
grant of the shifting provision was, no doubt, the indirect result of £^^^' ^'^' 
the Redesdale Committee's reports, and of the repeated assertions in 
them that the Crown's right was uncontrolled, and that the rules as to 
peerage grants had no relation to the rules as to grants of land. But 
the House of Lords held the shifting provision illegal. 

Implied or Presumed Limitations. 

In the case of a barony by writ, the law (the intention of the Crown Implied or 
not being expressed) implies a limitation to the person sununoned and £^^^1 g 
the heirs of his body, and it may be that where a peerage is by charter 
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or letters patent granted to a person named without any words of 
inheritance, the grant should be treated as a grant to the person 
named in fee simple or in tail general. This appears to have been 
the view taken by Lord St. Leonards in the Wensleydale Peerage Case 
(5 H. L. C. 964). There his Lordship, referring to the grants to 
Sir J. Cornwall in the time of Henry VI. without any words of 
inheritance, said : ** In one case the creation was without words of 
limitation, so that it might have operated as a creation with descent 
to heirs general, and both creations were made by assent of 
Parliament." 

Where a man was summoned as an earl and there is no other 
explanation, it should seem that if he sat he should be taken to have 
been duly created an earl, that is, by parole with investiture, and his 
admission to sit should be treated as a recognition by the House of 
Jjords of his title. 

But there may in some cases be an explanation of the summons 
sufficient to show that it was not intended to create a new earldom, 
as, for example, where the party summoned held a Scotch peerage. 
There were several cases of this kind in the time of Edward I. and 
Edward II. **It does not appear," says the Redesdale Committee 
(third Report, p. 171), ** that Robert de Umframville, summoned by 
the appellation of Earl of Angus in the 25th of Edward I. ; David de 
Strathbolgie, summoned by the appellation of Earl of Athol in the 
15th of Edward II. ; or Henry do Beaumont, summoned by the appel- 
lation of Earl of Buchan in the reign of Edward III., had any patents 
of creation as earls by those names of dignity in England. They had 
respectively the dignities of Earl of Angus, Earl of Athol, and Earl 
of Buchan in Scotland ; all of them had lands in England denominated 
baronies, and Umframville and Beaumont had been summoned as 
barons before they were summoned by the names of earls. The son 
of the Earl of Buchan, having lost his dignity in Scotland, was, in the 
16th of Edward III., summoned only as John de Beaumont amongst 
the other barons." 

So in the reign of Edward I., Ralph do Monthermer, who had 
married the widow of the Earl of Gloucester, was summoned to 
Parliament as Earl of Gloucester ; but this summons does not seem to 
have been regarded as creating an earldom in his favour, for on the 
death of his wife, Gilbert, her son, having attained twenty-one years 
of age, was summoned to Parliament as Earl of Gloucester, and Ralph 
de Monthermer was subsequently summoned by the name of Ralph 
de Monthermer only. (See Chap. IX. as to Courtesy.) 

Again, if the summons is in respect of a void patent and the person 
summoned sits, there is a question arises whether the Crown should be 
treated as having, contrar}' to the intention expressed in the patent, 
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granted him an earldom ia feo simple or in tail general, or created 
him a baron by writ. Lord Chelmsford, in the WtUes Peerage Case 
(L. R. 4 H. L. 126), appears to have considered that where there was 
a void grant, as, for instance, to A. and his heirs male for ever, and 
the grantee was summoned pursuant to that grant and sat in the 
House of Lords, the grant might operate only as a grant for life ; but 
this seems unsound. Perhaps the true view is that in such a case 
the person summoned, if already a peer, takes nothing by this void 
grant, but, if not already a peer, becomes a baron by virtue of the 
summons and sitting. (See as to this the Norfolk Peerage Case, 1907 
(A. C. 10).) 

There is, however, another class of cases in which it is necessary Aocient 
and proper to imply the limitation where there is no record of the ^Id^™** 
nature of it, namely, in the cases of the ancient earldoms granted iimitatfon^ 
by parole, and evidenced by investiture, by girding with the sword. implied. 

In such case it would seem that the girding ceremony must be taken 
to have conferred a peerage in fee simple, or at any rate in tail 
general. It is certain that some of the older earldoms created 
apparently by simple girding did in fact descend, and we can scarcely 
suppose that these were exceptional cases, or that some earldoms were 
granted for an estate of inheritance and others for life only. The fair 
presumption is that, in the absence of any express declaration of the 
royal will, the ceremony of girding impliedly limited an estate of 
inheritance in the dignity ; for as a grant for life of a peerage would 
have been invalid, it seems reasonable to assume that the Sovereign, in 
creating a peerage, did what was necessary to make the grant valid ; 
that is, limited the requisite estate of inheritance, just as where a man 
sits in Parliament as a temporal peer it is presumed that he was duly 
summoned to Parliament as such. (Hastings Peerage Case, 8 CI. & 
Fin. 144.) The only question is whether the implied limitation should 
be in fee simple or tail general or tail male. 

Fee simple was the ordinary common law limitation, and, as we have 
seen, the earliest charters of creation limited the dignity in fee simple. 
This was the limitation in the charters of Stephen and Maud, and was 
the usual limitation until the time of Edward 11. In the absence, then, 
of any evidence in favour of a limitation in tail general or tail male 
the presumption seems to be in favour of fee simple. 



Digitized by 



Google 



96 



CHAPTER VII. 

DESCENT OF PEERAGES. 



Common law 
rules of 
iDheritanoe, 
qualified &o. 
by special 
rules, apply. 



The special 
rules. 

Tracing title 
from grantee. 



Poffseasio 
fratrii. 



Female 
co-heirs. 



Acceleration 
in case of son. 



The descent of a peerage in England is, and from time immemorial 
has been, governed by the common law rules of inheritance ; but a 
peerage is a very special kind of inheritance, and, in view of this fact, 
the common law, whilst applying its rules of descent generally to 
peerages, has qualified or supplemented them by certain special rules 
appropriate to the peculiar character of hereditary dignity. The 
following are the special rules in question : — 

1. That whereas in the descent of a fee simple estate in land the 
title (prior to the Inheritance Act, 1833) had to bo traced from the 
person last seised — seisina facit stipitem — the title in the case of a 
peerage, whether in fee simple or fee tail or otherwise, has to be 
traced, and always has had to be traced, from the original grantee, or, 
in the case of a peerage, by way of remainder from the original 
grantee in remainder. 

2. That accordingly the doctrine of possessio fratris does not apply, 
and never has applied, to peerages. 

'*0f dignities," says Coke (Inst. I. 15 b), "whereof no other 
possession can be had but such as descend (as to be a duke, marquess, 
earl, viscount or baron) to a man and his heirs there can be no 
possession of the brother to make the sister inherit, but the younger 
brother shall inherit the dignity inherent in the blood as heir to him 
that was first created noble." 

3. That, whereas in the case of land and various other hereditaments 
granted in fee simple or fee tail where the heir entitled, according to 
the ordinary rules of descent, consisted of several females or persons 
claiming through them, they take, and always have taken, as 
copai'oeners, in the case of a peerage, which is an impartible 
hereditament of exceptional character, the peerage, instead of 
descending to the co-heirs, passes into abeyance, and remains in 
abeyance until the abeyance is terminated in accordance with law. 

4. In certain cases the descent of a peerage to a son and heir 
apparent in his parent's lifetime may be accelerated by writ of the 
Crown. (See Chap. YIII.) 
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These special roles, differentiating the descent of a peerage from 
the descent of land and other hereditaments, will be examined in 
greater detail later on. (See p. 98 et seq.) 

Turning from these special rules to the general principles of descent General rules 
applicable to peerages, the leading rules may be summarised as 
follows : — 

In the case of peerages expreesedly or impliedly granted in fee 
simple or fee tail general and in the case of baronies by writ : — 

1. The inheritance primarily descends lineally to the issue of the Descent to 
grantee. *"'^' 

2. The male issue are preferred before the female. Thus a son Preoedenoe of 
excludes a daughter. males. 

3. As between two or more of the male issue standing in equal Eldest in case 
degree of consanguinity to the grantee, the elder or eldest succeeds as ^eg^*! 
heir ; in other words, the rule of primogeniture between male heirs 

prevails. Thus, the eldest son stands first, and if he dies without issue 
then the second son takes as heir, and so on. 

4. All the lineal descendants in infinitum of any person deceased Lineal 
represent their ancestor — stand, that is, in the place in the line of 
descent in which the deceased would hare stood if he had been living. 
Thus, if the eldest son of a peer dies in the lifetime of his father, 
leaving issue, the heir is to be found among such issue, and accordingly, 

if the issue comprises several sons, the eldest (under rule 3) succeeds. 

5. In the case of fee simple inheritances, if the issue of the grantee Fee simple 
is exhausted the title passes to the collateral relations of the grantee, ^s:^^^- 
Such failure of general issue has, however, been of such rare occur- 
rence in the history of the peerage that this rule need not detain us. 

In the case of a peerage limited in tail male : — Grant in tail 

1 . The inheritance devolves in accordance with the above-mentioned ™*^' 
rules 1, 3, and 4, with this exception, that females cannot inherit or 
transmit to their issue a right to inherit. Males, in other words, can 
only inherit if they claim through males. Thus, if the peerage is 
granted to A. and the heirs male of his body, and A. dies, leaving 
daughters only, the peerage becomes extinct ; so if A. leaves sons, and 

the eldest of such eons dies, leaving only a daughter, she acquires no 
title, and A.'s second son takes. 

2. So again, if the grant is in tail special, e.g., to A. and the heirs (or Grant in tail 
the heirs male) of his body by B. his wife, the descent in such case is •I^'*** 
confined to the line of heirs coming within the limitation, who alone 

are inheritable. 

As regards peerages in remainder, e.g,, to A. and the heirs male of Peerages in 
his body with remainder to B. and the heirs male of his body, the '^c™*'"^^' 
title of the remainderman depends on the extinction of the prior estate. 
Upon that extinction the peerage devolves on the remainderman, or if 

p. u 
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he is dead, on his heir, under the limitation of the grant ascei-tained 
in accordance with the above rules. 

And here it may be well to refer to thp long-settled rule of construc- 
tion, that where there is a limitation to A. and his heirs, or to A. and 
the heirs of his body, the word ** heir "or '* heirs of the body " are in 
contemplation of law words of limitation, and not of purchase ; that is 
to say, they mark out the extent of the estate taken by A., and do not 
in A.'s lifetime vest anything in his heirs. Hence if A. forfeits his 
inheritance his heir will not succeed. 

Eeverting now to the special rules already given (p. 96), a few more 
remarks may be made in elucidation of their origin and operation. 

As to the necessity for tracing the title to a peerage to the original 
grantee. This principle was recognized in the Grey de Ruthyn Case, 
1640 (Collins' Claims, 256). The question under consideration was 
whether the doctrine of "possessio fratris" applied to a barony by 
writ, and Brampton, C. J., in delivering the opinion of the judges that 
the doctrine did not apply, gave divers reasons, and, amongst others, 
the following : '* Another reason why it is there can be no ' possessio 
fratris ' of a barony is the title to every barony must be by record ; 
baron or no baron must be tried by record ; so that whosoever shall 
make a title to a barony must resort to the record, and begin his title 
there, and so, consequently, must make himself heir to the person first 
ennobled by that record, which the daughter cannot do, for she is not 
heir to the first ancestor, but the brother of the half-blood." 

The principle thus laid down by Brampton, C. J., holds good of all 
kinds of peerage. The creation of a dignity by writ and sitting by 
charter, patent or otherwise, must bo established, and the titie then 
traced by descent from the original grantee in accordance with the 
particular limitations of the peerage claimed. No doubt it is not 
possible to show that this has always been the law since the time of 
Henry III., but inasmuch as it has been recognized as the common 
law in modem times it may be assumed in accordance with the 
principles recognized in the Norfolk Peerage Case, 1907 (A. C. 10), that 
the same rule has always prevailed. 

The rule of '* possessio fratris" was summed up in the maxim, 
''Possessio fratris de feodo simplici facit sororem esse heredem," 
which, being interpreted, meant that if an owner in fee simple of land 
married twice, and, dying, left a son and a daughter by the first wife 
and a son by the second wife, and the son by the first wife succeeded 
to the inheritance, entered and afterwards died without issue, the in- 
heritance passed, by reason of his possession, to his sister of the whole 
blood and could never pass to his brother of the half-blood. 

The doctrine did not, however, apply to an inheritance in tail (Co. 
Litt. 15 b), nor did it apply to every kind of inheritance. '* Of 
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dignitieB," says Coke (ibid,), '* whereof no other possession can be had 
but such as descend, as to be a duke, marquis, earl, viscount or baron, 
to a man and his heirs, there can be no possession of the brother to 
make the sister inherit ; but the younger brother, being heir to the 
father, shall inherit the dignity inherent in the blood as heir to him 
that was first created noble." 

The question whether the view thus expressed by Coke was correct 
or not was raised in the Orey de Ruthyn Case in 1640. (See Collins* 
Claims, 195.) 

The claim in that case was to a barony by writ — Grey de Euthyn — Oreff de 
created temp. Edward m., and the claimant was Charles Longvile. fg^/^^ ^^' 
The barony had descended to Edmxmd de Grey, who was created Earl 
of Kent in tail male in 1465. Both barony and earldom afterwards 
descended in due course to Henry Earl of Kent, who died without 
issue in 1639. Thereupon the earldom passed to Anthony, the cousin 
of the deceased earl, but the barony was claimed by Charles Longvile, 
who was a nephew of the deceased, being a son of his half-sister, as 
heir general of the first baron. The daim was opposed by Anthony 
Earl of Kent, who contended that the barony had been attracted by 
the earldom, and passed accordingly to him. The case was elaborately 
argued by Selden and Dugdale for the petitioner, by Serjeant EoUs for 
the Earl of Kent, and by Sir John Banks, the Attorney-General, for 
the King. The judges were consulted by the House of Lords, and 
Brampton, C. J., delivered their opinion 1st February, 1640. (Qreyde 
Ruthyn Case, 1640, Collins, 255; supra, p. 98.) "I think," said his Lord- 
ship, '^ that a barony is such a hereditament as the maxim of ' possessio 
fratris ' doth not extend unto. The maxim of * possessio fratris facit 
sororem esse heredem de feodo simplici' doth not extend to every 
hereditament. There are many hereditaments which are properly and 
only determinable at the common law that this maxim extends not 
unto. It extends only to such hereditaments whereof a possession may 
be gained. A possession may be gained two ways — by entry or by 
pernancy of profits ... so that a hereditament whereunto there 
can be no entry, or which doth not naturally yield any explees, any 
fruit or profit, of such an hereditament the rule of * possessio fratris * 
cannot hold, because the possession cannot be gained of such a 
hereditament neither by entry or pernancy of profits. . . . Now a 
barony is a hereditament of this kind. There can be no possession 
gained of it, there can be no entry. It is not of that kind. It doth 
hold no explees, profit or other fruit. It hath been said that the 
sitting in Parliament may be as an actual possession. There is 
incident to this great dignity an office or service of great trust and 
honour, as jurisdiction and vote and voice in Parliament. The sitting 
there is but an exercise and performance of the service and not any 
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profit of the honour. . . . Another reason why there can be no * possesaio 
fratris ' of a barony is the title to erery barony must be by record ; 
baron or no baron must be tried by record ; so that whosoever shall 
make a title to a barony must resort to the record and begin his title 
there, and so, consequently, must make himself heir to the person 
first ennobled by that record, which the daughter cannot do, not- 
withstanding the possession of the brother, for she is not heir to the 
first ancestor, but the brother of the half blood. For these reasons I 
think there can be no ' possessio fratris ' of a barony." * 

In the result the House of Lords resolved that Charles Longvile 
had made out his title, and he received a writ of summons and took 
his seat accordingly. 

The same question was again considered in the Fiiz Walter Peerage 
Casey 1666 ((Rollins' Claims, 268). In that case Benjamin Mildmay 
claimed the peerage as heir general on the ground that the doctrine of 
** possessio fratris " did not apply. A rival claim was set up by Robert 
Cheek, who contended that the barony was a barony by tenure, and 
that the doctrine of '* possessio fratris " did apply ; that the barony had 
been attached to an earldom, and therefore that the claimant, 
Benjamin Mildmay, was not entitled. The judges were again con- 
sulted—the two Chief Justices and Chief Baron Hale — and they were 
unanimously of opinion that the half-blood was no impediment to the 
descent of a dignity to an heir general. 

The abeyance of peerages has been aUuded to, but it will be con- 
venient at this point to consider it with some fulness, being, as it is, 
one of the most important and interesting incidents in connection with 
the descent of a peerage. 

Some preliminary propositions with regard to it may be laid down. 

1 . Abeyance, in the first place, can occur only in the descent of a 
peerage limited in fee simple or in tail general. 

2. Abeyance, it is well settled, applies to all baronies by writ, but 
it is not equally clear that it applies to aU degrees of peerage. 

3. The principle on which abeyance rests is that the descent of a 
peerage being arrested by the existence of several co-heirs, no one of 
such co-heirs can make an exclusive title to the impartible inheritance. 
A peerage in such a case does not descend, like land, to the co-heirs; it 
passes into abeyance, and the title to it remains for the time being in 
gremio legis; but the peerage, notwithstanding its abeyance, is still 
a subsisting entity. 

4. The law, however, is not without its remedy for this anomalous 
situation. It vests in the Crown a pow^ by its prerogative of select- 
ing one of the co-heirs, or the heir of one of the co-heirs, to take the 



* Collins adds : ** This argument was given me by his son." 
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peerage, and so sooa as the Crown has declared its will in this respect 
the peerage descends to the person thus selected. This rule is clearly 
recognized by Coke in relation to an earldom. " Where," says he, 
'' there be more daughters than one, the eldest shall not have the 
dignity and power of the earl, that is, to be countess. What then 
shall become of that dignity ? The answer is that in that case the 
King, who is the sovereign of honour and dignity, may, for the un- 
certainty, confer the dignity upon which of the daughters he pleases. 
And this hath been the usage since the Conquest, as it is said." 

5. The usual mode in which the Crown has made its selection has Mode of 
been by causing a writ of summons to be issued to the person selected, ««l«otioii. 
or, if such person be a woman, by causing letters patent to be made 
determining the abeyance in her favour. Where the person selected 

is already a peer, the abeyance has also been determined in his favour 
by letters patent. 

6. The heir in whose favour an abeyance is thus terminated takes Estate after 
the peerage, and holds it to him and the heirs of his body — no new "^^^« 
peerage, be it observed, but the old peerage with the old precedence. 

7. Where an abeyance is terminated in favour of one of the co-heirs, Re-abeyanoe. 
and subsequently the issue of that co-heir fails, the peerage goes to 

the next heir of the original grantee, and if such next heir is repre- 
sented by several co-heirs it again falls into abeyance. 

8. Abeyance will terminate without any intervention by the Crown End of 

if the title of the co-heirs by any means becomes imited in one person. ^iSiJJ^^^L 
Thus, if the peerage falls into abeyance between several daughters, 
and the issue of all the daughters except one fails, the peerage emerges 
from its abeyance and vests solely in such daughter or her heir, and 
she or her heir becomes entitled accordingly. 

But the attainder of one of several co-heirs is not for this purpose Attainder of 
equivalent to a failure of the issue of that co-heir, and will not entitle «>-heir. 
the other co-heir to say : "I have now beoome the sole heir to the 
title." 

These and other points in the law relating to abeyance have only Abore points 
come to be settled by slow degrees — some of them by decisions as late "f**^ ^^ 
as the nineteenth century. agrees. 

For instance, in 1626 we find the judges and the House of Lords 
stating the law in terms which would certainly now be regarded as 
erroneous or misleading. Witness the Oxford Peerage Ccue (Collins' 
Claims, 172), where, dealing with certain baronies in abeyance, the 
judges' report was — 

'* That for the baronies they are wholly in your Majesty's hands to 
dispose of at your Majesty's pleasure." 

If by this the judges meant that the Crown could give those ancient 
baronies to a stranger they were clearly wrong, for the prerogative 
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goes no further than a right to prefer one of the co-heirs, or, in the 
altemative, to leave the peerage in abeyance; but judicial utterances 
as to the royal prerogative in the early days of Charles I. must be 
received with great reserve. To hold high notions of the royal 
prerogative was the only way to Court favour in those days. 

However, forty years later, it is clear that the King's advisers had 
arrived at a truer perception of the royal power over a peerage in 
abeyance, for in 12 Charles 11. (1660) there is recorded in the Signet 
Office Docquet Book a grant in which the rights of the Crown are 
clearly indicated. The grant, according to the record, recited the 
death, in 1605, of Henry Baron Windsor, entitled to a barony by 
writ, leaving a son (who died without issue) and two daughters, the 
elder married to Dixey Hickman, who died, leaving a son, Thomas 
Windsor; and further recited "that it belongeth to his Majesty to 
declare which of the said co-heirs shall enjoy the dignity of their 
ancestors " ; and the grant was for the restoration and confirmation to 
Thomas and his heirs with the old precedency. 
Emergence of Another instance of the unsettled state of the law as to abeyance is 
^^^J^"" afforded by the WiUoughhy de Broke Peerage Case (Cruise, 197; 
Collins, 321), for on the House of Lords in that case passing a reso- 
lution recognizing that a barony would emerge from the abeyance on 
the titles of the co-heirs becoming united in one person, the Duke of 
Norfolk and several other lords entered a protest expressive of dissent 
from the resolution, on the ground that "it seems to us to be 
repugnant to the judgment of the House in the case between the Earl 
of Oxford and Lord Willoughby d'Eresby, and referred to this House 
by King Chades the First, and by their lordships thought fit to be 
referred." 
Origin of the The word ^' abeyance " does not appear to have been used in relation 
^^Seyanoe " ^ peerages until the eighteenth century, but it was a term familiar 
to the law long before that period, and was well adapted to describe 
the condition of a peerage devolving on co-heirs. 

Li its original sense abeyance is defined in the *' Les Termes de la 
Ley " (edition 1629), where it is said : " Abeyance is where a lease is 
made for term of life, the remainder to the co-heirs of J. S., which 
J. S. is living at the time of the grant. Now, by this grant the 
remainder passeth from the grantor presently, yet it vesteth not 
presently . . . but it is said to be in abeyance, or else, as the logicians 
have it, in posse or in understanding, or, as we say, in the clouds, that 
is, not in the consideration of the law. . . . Also if a man be patron 
of a church and presents one to the same, now, as the fee of the lands 
and tenements appertaining to the rectory is in the parson ; but if the 
parson die and the church has become void, then is the fee to vest 
until there be a new parson. ... It is in nobody, but in abeyance 
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till there be a new incumbent as aforesaid." A valuable (though not 
quite correct : see infra, p. 107) exposition of the term as applied to 
peerages is given by a very eminent judge (Eyre, C. J.) in the Beaumont Beaumont 
Peerage Casey 1794 — 5 (Cruise, 214). The peerage in question ^'"*- 
there was a barony by writ created in 7 Edw. II., which had fallen 
into abeyance on the death of WiUiam Lord Beaumont, who died 
24 Hen. Vll., without issue, leaving an only sister, Joan. This Joan 
married John Lord Lovell and had a son, who died without issue, and 
two daughters — Joan (married to Sir Bryan Stapleton), to whom the 
claimant was heir, and Frideswide, who married Sir Edward Norris, 
by whom she had two sons — Sir John Norris, who died without issue, 
and Henry Norris, who was attainted 27 Hen. VIII., and to whom the 
Earl of Abingdon was lineal descendant. The petitioner claimed that 
he was heir general of Heniy de Beaumont, who was first summoned, 
and relied on the attainder of Henry Norris as extinguishing the 
rights of the other branch. 

The opinion of the judges was delivered by Eyre, C. J., and in thet 
course of it he said : '^ A peerage is a most transcendent honour and 
dignity, but it is stiU in the eye of the law an inheritance, and it will 
descend to co-heirs in the same manner as other hereditaments will 
descend. The title of the co-heirs of a barony is that of ^ unus heres 
unum corpus ' ; it is unius juris ; they must take it, and it must 
vest in them as the heir of the ancestor. This inheritance stands at 
the head of the class of inheritances in their nature impartible, but it 
is an inheritance of such a nature producing fruits of dignity and of 
public duty, individual and incommunicable, by any of the common 
means which the law has provided for the enjoyment of impartible 
inheritances, so that when it happens to vest in co-heirs it necessarily 
falls into a dormant state. No single co-heir can assert a claim to it, 
for such a claim would be contrary to his interest ; he does but par- 
ticipate in the inheritance. He can therefore sustain no claim to the whole 
of it. And this inheritance is so singularly circumstanced that even then 
the whole body of the co-heirs can assert no daim to it because they 
are incapable of possessing or in any manner enjoying it. . . . 
"When this inheritance is in this dormant state, it is said to be in 
abeyance ; not in the ordinary sense of the term, as was observed by 
Mr. Attorney-General, in which it is applied to an estate in fee simple 
or freehold in suspense — ^floating, fixing nowhere, and vesting in no one ; 
but it simply denotes that the title to a barony which has descended 
upon and is vested in co-heirs remains in them in an inactive and 
dormant state, incapable of being asserted or being enjoyed; that 
none of the ordinary means provided by law for making impartible 
inheritances productive to co-heirs could be applied to this inheritance. 
One remedy, and one only, has been provided by law for the case of a 
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dormant peerage. It is sui juris of a most extraordinary nature, but 
very suitable to the dignity subject to wbiob it is applied : I mean the 
prerogative right of calling one of the coparceners by writ of 
summons to sit in the seat of his ancestor. He will from thenceforth 
be in the exclusive possession and enjoyment of the inheritance, and 
Avill hold to him and the heirs of his body, yet still he is but one of 
the co-heirs of his ancestor, and the rest of the co-heirs still remain 
co-heirs ; and in the event of a failure of heirs of the body of that 
co-heir whom the prerogative hath thus preferred, the other co-heir, if 
but one, would take the whole inheritance, or if there were more than 
one the barony would again fall into abeyance. ... I have stated 
what I take to be the true nature of this abeyance of the barony. 
It falls into abeyance, because, in point of right, no one co-heir can 
sustain a claim to it, and because all the co-heirs together, though 
they constitute a complete heir to the ancestor, cannot claim it with 
effect, and therefore cannot claim it at all. The effect of the prero- 
gative right of calling one of the co-heirs to sit in the seat of his 
ancestor is not to change the nature of his original title to participate 
in the inheritance, nor does it in any manner enlarge the quantity of 
his interest in the inheritance as it stood originally ; it takes nothing 
from the title of the other co-heirs. It does not attract their portion 
of the heirship and unite it with that of the co-heir preferred, but it 
creates a title to sit in the seat of the ancestor in a great degree 
collateral with the title of inheritance. . . . My Lords, the nature of 
the prerogative right infers no capacity in the co-heir. The preroga- 
tive is, on the contrary, a provision for the incapacity of the co-heir. 
There is no plurality of persons capable ; the plurality is of persons 
incapable either standing alone or even imited. The abeyance is not 
produced by the law not knowing how to select from among incapable 
persons. The abeyance is because there is no one capable, and also 
because all are incapable ; abeyance cannot determine by the removal 
of the plurality of persons capable, because such a plurality never 
existed. Abeyance determines by uniting all the detached parts of 
the title in one, and by that means restoring to the title activity and 
capacity to be possessed and enjoyed. ... I forbear troubling your 
Lordships farther. The answer which the judges submit to your Lord- 
ships is, that supposing the claimant to have proved himself to be one 
of the co-heirs of the Barony of Beaumont, he is not entitled of right 
to such barony according to the state of pedigree last delivered on his 
part." On this advice the House of Lords resolved and adjudged 
that it did not appear that the petitioner was then entitled to the 
honour, title, and dignity of Baron Beaumont. 

The claimant, Mr. Stapleton, subsequently presented another 
petition, praying that the abeyance might be determined in his favour. 
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This petition was also refused, but later on the abeyance was deter- 
mined in favour of Mr. Stapleton's cousin and heir, 16th October, 1840. 

Some of the observations of Ejre, C. J., no doubt require revision, 
in view of the subsequent decision in the Camoys Peerage Case^ 
1838 (6 a. & Fin. 789). 

There, also, the x>etitioner was the descendant of one of several Camoyt Ca9$, 
sisters who were co-heirs ; a descendant of one of the other sisters had 
been attainted, and it was argued that the Beaumont Casey therefore, 
was fatal to any claim by this petitioner. The Committee for 
Privileges sat to consider the question of law as to the effect of the 
attainder, the judges being present, and on 15th January, 1839, 
the opinion of the judges was delivered by the Lord Chief Justice 
Tindal, who said: ''My Lords, the general rule by which the abey- 
ance of the dignity or title of honour is governed was not disputed 
at your Lordships* bar; it has been, indeed, the established and 
undoubted law upon this subject from a very early period of our 
history, that in a case of a barony descendible either to the heirs 
general or to the heirs of the body if the baron die leaving only 
daughters or sisters or other co-heirs, the dignity is in abeyance so 
loQg as more than one of such co-heirs is in existence, but so never- 
theless that the Crown, the Sovereign of honour and dignity, may at 
any time during abeyance determine it by conferring the dignity on 
whichever of the co-heirs it pleases ; but if the Crown do not exercise 
such prerogative, and the lines of all the co-heirs but one become extinct, 
then the abeyance is at an end, and such only surviving co-heir is 
entitled as a matter of right to the enjoyment of the dignity. 

'' Lord Coke, indeed, in his first Institute seems to think that such has 
been the law from the time of the Conquest (Co. Litt. 165), but it has 
at all events been acted upon at the least as early as the reign of 
Henry VI." . . . The Chief Justice then pointed out that it was con- 
tended on the one part that the attainder of one co-heir operated as a 
forfeiture or extinguishment of the dignity as to all on the one hand, 
and on the other that such attainder could have no effect, but at 
the utmost restrain the Crown from conferring the dignity on any 
descendant of the attainted line so long as the corruption of blood 
by means of attainder continues. And after referring to what the 
Lord Justice Eyre said, that the title of co-heirs to a barony is that of 
unus hares and unus corpus combined : 

** , . , Now, before entering upon any discussion of the points sub- 
mitted to us, it is to be observed that this dictum of Lord Justice 
Eyre, upon which so great reliance has been placed, was not in any 
way necessary for the determination of the question put upon that 
occasion by your Lordships' House to the judges. The question sub- 
mitted to them was whether, supposing the claimant to have proved 
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himself one of the co-heirs to the Barony of Beaumont, he was then 
entitled of right to the barony, or, in other words, whether one of two 
co-heirs was a complete heir to the ancestor ? — a question which the 
judges necessarily answered in the negative. But this answer must 
equally have been given by them whether the dignity had vested in 
the co-heirs, or whether it had, by means of its being in abeyance, 
become vested in the Crown. . . . The observation, therefore, to 
whatever weight it may be entitled as coming from so great a judge, 
is not to be considered as bearing the same stamp of authority as the 
opinion of the judges expressed on the further point on which they 
were called to advise. Now it is obvious that the whole strength of 
the position advanced by the Attorney-General must depend on these 
two data : first, that when a barony is in abeyance, the share of each 
co-heir in such barony descends to, and vests in, such co-heir ; and, 
secondly, that the attainder of any one co-heir operates as a forfeiture 
of the part so vested in him, for if either of these data fail, &c. . . . 
Fui'ther, the peculiar nature of the inheritance in a dignity or title of 
honour has an important bearing on the question whether it is capable 
of vesting in co-heirs.'' [And then after pointing out the impossibility 
of co-heirs taking the barony, seeing that they cannot enjoy it by 
turns or otherwise,] '^ the reason, therefore, fails for holding that they 
can take the inheritance of the barony, when they cannot take it for 
any available purpose. And this consideration at the same time forti- 
fies and confirms the doctrine of abeyance as understood in ancient 
times, which placed the inheritance anywhere rather than in the co- 
heirs." [Then he refers to what Lord Coke said, that the King, who 
is the Sovereign of honour and dignity, may for the uncertainty confer 
the dignity upon which of the daughters he pleases. And again 
refers to Whitlocke, who says that the King may revive the honour in 
the issue, or suffer it to lie in abeyance, and he infers, therefore, that 
it does not descend, especially as the writ of summons to one of the 
co-heirs cannot be supposed to drag it out of the others.] , . . ** Now, if 
it be the law that the barony does not descend to the co-heirs and vest 
in each in separate parts, there is at once an answer to the question 
whether, whilst the dignity is in abeyance, the attainder on one of 
the co-heirs shall operate as a forfeiture or extinguishment of such 
dignity, for upon that supposition there was nothing in the person 
attainted which could become the subject of forfeiture, &c. . . . that 
all dignities or titles of honour, whatever be the established rule, are 
forfeited and lost by the attainder of the possessor for high treason 
is undoubted law. * Is it not,' as has been justly asked by Mr. Charles 
Yorke in his considerations on the law of forfeiture (p. 30), < both 
natural and politic that a distinction bestowed only for the praise of 
them who do well should be forfeitable on the commission of crime 
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for a terror to evildoers ? &c. . . .' Upon the whole, although I The claimant, 
should not be justified in making my learned brethren responsible 
for the precise grounds upon which I have endeavoured to support 
their opinion and my own, yet I have their full authority to declare 
our unanimous answer to the question proposed to us as follows : — 
First, that it is competent to the Crown to determine the abeyance 
in favour of A. Second, that it is competent for the Crown to deter- 
mine the abeyance in favour of B." The Lord Chancellor, Lord Another 
Cottenham, alluding to the attainder, said : " I do not again advert ^•''^'^* 
to that point further than to obEcrve that it was the subject of 
consideration and of argument before learned judges — and your 
Lordships have had the unanimous opinion of all the judges that 
were present at that discussion, entirely agreeing with the opinion 
which I myself formed, that there is no impediment to the claim, either 
of the collateral branches or even of those who daim through the 
attainted line; the corruption of blood having been removed by Act of 
Parliament." 

This view of the law was accepted by the House, and must be 
treated as having overruled the opinion to the contrary expressed in 
the Beaumont Case (supra, p. 103). And the petitioner having esta- 
blished his title as one of the co-heirs, the peerage was called out of 
abeyance in his favour. 

There have been several subsequent cases in which an abeyance has other cases 
been determined, as, for example: — ^The Brat/e Peerage Case, 1839 of determina- 
(6 CI. & Fin. 767) ; Hastings Peerage (8 CL & Fin. 144) ; Fitzwalter abeyance. 
Peerage (10 CI. & Fin. 846) ; Wharton Peerage (12 Q. & Fin. 295) ; the 
Mowbray Peerage Case in 1877. 

The Mowhrag Case deserves special attention. There the barony 
claimed was a barony by writ created in favour of Eoger de Mowbray, 
1 1 £dw. I. It had fallen into abeyance in 1477, was called out of 
abeyance apparently in the time of Bichard HI., and fell again 
into abeyance in 1777. In 1877 the Crown determined the abeyance 
in favour of Alfred Joseph, second Lord Stourton, one of the co-heirs. 
He had previously petitioned that the abeyance might be determined 
in his favour, and the House of Lords had reported that he was one 
of the co-heirs. 

The further proposition that a peerage which has fallen into Emergence 
abeyance will, on the divided titles becoming united in one person, fromi^yanoe 
emerge from abeyance ipso facto, was not finally established without t^^^^ 
a struggle. The point arose incidentally in connection with the claim 
of Sir Eichard Yerney to the WiUoughby de Broke peerage (Cruise, 
197 ; Collins, 321). And it is referred to in the Journals of the 
House of Lords as follows: — ''Whether if a person summoned to 
Parliament, and sitting, die, leaving issue two or more daughters who 
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all die, one of them only leaving issue, such issue has a right to 
demand a summons to Parliament. And it was resolved in the 
affirmative.** (See the Journals of the House of Lords, Vol. 15, 
p. 522.) 

A protest against the resolution was entered by the Duke of Norfolk 
and several other peers, the principal ground of the protest being, 
apparently, that once a peerage had fallen into abeyance it could not 
emerge without the action of the Grown. The resolution, however, 
represents the law, and has ever since been acted on. It was relied 
on in support of a further claim made by Sir Eichard Vemey to the 
Willoughby do Broke peerage. This claim was referred to the House, 
decided in the claimant's favour, and he received a writ of summons 
accordingly. 

Since then the principle of a barony emerging from abeyance has 
been recognized in a number of cases, among which may be men- 
tioned : — 

The Clinton Peerage Case (Cruise, 208), where the barony was 
created in the reign of Edward 11. 

The Confers Peerage Case (Cruise, 209). 

The Poms Peerage Case (Cruise, 211). 

The Howard de Walden Peerage Case (Cruise, 212). 

Descent of Earldoms in the Case of Females. 

Redeadale ^ On this subject, as on others, the Eedesdale Committee have pro- 

objeotiona to pounded in their Reports some novel theories or suggestions which 

femaledeecent call for comment. One theory is that the law does not favour descent 

ear oms. ^ females, so far as regards earldoms. Another is that earldoms 

differ from baronies by writ in that if the heir to an earldom is a 

female she cannot take without the sanction of the Crown. A third 

theory is that where several females are the heir the earldom, instead 

of falling into abeyance as a barony by writ does, becomes extinct. 

All these suggestions may be found formulated with more or less 
clearness in the pages of the Bedesdale Committee's Eeports. Thus 
in the third Beport (p. 169) the Committee say : '^ The history of the 
dignity of Earl of Lincoln tends to confirm the supposition that in 
those times {temp. Henry III.) the succession of the descendants of 
females to the dignity of earl was considered as depending wholly on 
the pleasure of the Crown." 

A few pages later (p. 176), referring to the recognition in 8 Edw. III. 
of Hugh Courtenay's title to the Earldom of Devon by female descent, 
the Committee add : '* Probably some similar recognition on the part 
of the Crown, as a matter of grace and favour rather than of right, 
was formerly deemed necessary when, in any family, a dignity had 
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been granted to heirs general, and one or more females or persons 
claiming through females became heir or heirs of the original grantee; 
and it is difEcult otherwise to account for the many instances in which 
dignities granted to a person and his heirs generally have ceased, 
notwithstanding the existence of heirs general or even a sole heir 
female of the body of the grantee." 

And again (at p. 177), after calling attention to the fact that an 
Earldom of Gloucester was granted in 1337 to Hugh de Audeley in 
11 Edw. III., he having married one of the three sisters and co-heirs 
of Gilbert de Clare, 8th Earl of Gloucester, under an earlier creation, 
no doubt in fee simple, the Committee say : ''If the dignity of Earl 
of Gloucester had been considered as in abeyance between the three 
sisters and co-heirs of Gilbert de Clare, the wife of Hugh de Audeley 
might have been declared by the King Countess of Gloucester, 
according to the opinion now prevailing on that subject. But the 
idea of a dignity resting in abeyance between the co-heirs does not 
seem then to have generally prevailed, or, at least, it seems not to 
have been generally acted upon ; but in such cases the King seems to 
have sometimes given the dignit}' to the husband and the heirs of his 
body by his wife. . . . From this and many other corresponding circum- 
stances there seems ground to infer that the dignity of peerage was 
not at that time considered as capable of being claimed as the right of 
a female by descent ; but on failure of heirs male, whether there was 
only one or there were many heirs female, the dignity was considered 
as in the King's disposal. The contrary seems now to be settled, in 
all cases, by the decision of the House on the claim of Sir Bichard 
Vemey to the dignity of Willoughby de Broke before stated. But if 
the law was anciently considered otherwise (and the decision on the 
first claim of Sir Bichard Yemey seems to show that even then there 
were different opinions on the subject), this may, perhaps, be worthy 
of attention," &c. 

Similar arguments were used in the Norfolk Peerage Case^ 1907 
(A, C, 10), in opposition to the petitioner's claim. (See infra, 
pp. 123, 124.) 

It is difficult to support the suggested distinction between earldoms Comments on 
and baronies on any principle. The common law of England, 9?™°^*^*®®** 
according to Blackstone, so far from leaning against women, favours 
them highly. From the Conquest down women have been regarded 
as capable of inheriting all kinds of hereditaments. Even the Crown 
itself, the highest of all dignities, has again and again passed to 
women, for England knows no Salic law. 

If, then, a barony by writ may descend to a woman, as undoubtedly 
it may, why not an earldom? What possible distinction can, in 
reason, be drawn between the two ? A barony is a peerage, so is an 
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earldom ; a barony is an impartible inheritance, so is an earldom ; a 
barony involyes the duty of giving advice to the Sovereign, so does an 
earldom. 

A distinction has been sought in the fact that an earldom was 
originally an office, and this official character of the dignity has 
been thought to explain why an earldom should not be treated as 
descendible to females; but, as we have seen, whatever official 
character an earldom may have at one time possessed, it is clear that 
all trace of such official character disappears soon after the Oonquest. 

Another suggested ground of distinction is that the third penny of 
the pleas granted in early times on creation of an earldom {supra, 
p. 34) was of the essence of an earldom — that a woman could not 
take this third penny, and was therefore debarred from succeeding to 
the earldom. But this argument rests upon a misconception, for it is 
dear that the third penny was not of the essence of an earldom ; it 
was a mere incident of the dignity. Many earldoms were, in fact, 
granted without the third penny. The true reason why a woman 
could not take the third penny was, that it was granted to be taken in 
the name of the earl ; and a woman not being an earl, the privilege 
was suspended untiL there was an earl. 

But the main difficulty which the opponents of female claims have 
to meet is one not of theory but of fact. They must accoimt for the 
fact that the descent of earldoms to women was in early days far from 
being regarded as an impossibility ; that in several recorded instances 
women did succeed to earldoms, and transmitted the dignity to their 
heirs — a state of things wholly inconsistent with the theory of female 
disqualification. 

There is equally little reason for treating the doctrine of abeyance 
as inapplicable to earldoms, although it is applicable to baronies. 

A barony, it is well settled, falls into abeyance when there are 
several co-heirs, ^.y., several daughters only, and why ? Because no 
one of the co-heirs has a complete title to the impartible inheritance ; 
the inheritance, therefore, cannot descend, and remains necessarily 
in abeyance until either the Crown determines the abeyance in exercise 
of its prerogative right, or until the abeyance determines by the union 
of titles in a single claimant. 

These reasons for abeyance of a barony apply with equal force to 
an earldom. In both the descent of the dignity is liable to be broken 
by co-heirs. Why, when the circumstances are similar, should the law 
preserve the barony and extinguish the earldom ? Such a distinction 
is little consonant with the good sense of our English law, and it is 
idle to say that the doctrine of abeyance in regard to earldoms was not 
clearly established in early days, for the same may be said of the 
application of the doctrine to baronies. In both cases the doctrine was 
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no doubt in process of development. The law was not clearly ascer- 
tained ; it was finally worked out by the modem decisions. But on 
general principles those modem decisions must be taken to settle the 
law retrospectively in its matured form, and with all its incidents, and 
therefore to show what the law was in early times — certainly from the 
reign of Henry HI. — although lawyers living in those times were in 
doubt as to the law. But pending the process of development and 
ascertainment, all we can expect to find are indications that this 
doctrine of abeyance was to some extent recognized in regard to 
earldoms in early days — vindications not very dear or precise, but 
sufficiently convincing — sufficient, at any rate, to show that the non- 
applicability of abeyance to earldoms was certainly not the recognized 
law. 

What militates very strongly, moreover, against these theories of AuthoritieB 
female disqualification in regard to earldoms, and of the non- J^^^^ju. 
application of the doctrine of abeyance, is that such theories are qualification, 
wholly unknown to the most eminent writers on the subject, legal and 
antiquarian. Littleton, Coke, Selden, Madox, Dugdale, Cruise, and a 
multitude of other learned authorities, make no mention whatever of 
any such disqualification in the female sex ; the Bolls of Parliament 
are equally silent on the subject, and only within the last few years 
the Crown, on the advice of the late Lord Eigby when Sir John 
Eigby, A.-G., one of the most learned lawyers of his generation, has 
acted on the assumption that no such disability exists. (See infra^ 
p. 120.) 

In support of this view — ^that females were not disqualified in the 
past from inheriting and transmitting to their posterity the right to 
inherit earldoms, and that the doctrine of abeyance was in the past 
recognized as applicable to earldoms— some cases may be here referred 
to. 

Eichard de Clare, Earl of Hertford, married Amicia, daughter and Ohueetter 
ultimately sole heir of William, Earl of Gloucester. He was one of ^^' 
the celebrated twenty- five barons appointed to enforce the observance 
of Magna Charta. He died 1218, and was succeeded by his son 
Gilbert, who inherited from his mother the Earldom of Gloucester, 
and was recognized accordingly. 

Henry de Newburg was created Earl of Warwick by the Conqueror, Warwick, 
or his son Eufus (see third Eeport, 155), and was succeeded by his 
son Eoger, who lived temp, Stephen. Eoger's grandson Thomas dying 
without issue (26 Hen. III.), left Margery, his sister, his heir. She 
was then the wife of John Mareschal, and afterwards of John de 
Plessitis. She was styled Countess of Warwick in a writ (28 Hen. III.), 
and was recognized generally as countess. (See third Eeport, 156.) 

A case specially interesting as a recognition of the right of female Devon. 
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inheritanco is that relating to the Earldom of Devon (8 Edw. III.). 
There had been Earls of Devon from the time of Heniy I., in whose 
reign Eiehard de Redvers was created Earl of Devon, with the third 
penny of the pleas of the county of Devon. 

No patent of this peerage is on record, and the limitations are 
unknown, but it seems probable that the grant was in fee simple, like 
the grant of Stephen and Maud made soon afterwards. 

Eiehard died in 1137, and was succeeded by his son Baldwin de 
Eedvers. His descendant, the eighth earl, died in 1262 without 
issue, when Isabel, his sister, became Countess of Devon. She 
married William, Earl of Albemarle, who died, without issue sur- 
viving, in 1293. Thereupon Sir Hugh Courtenay, grandson of Eobert 
de Courtenay by Mary de Redvers, daughter of the sixth earl, became 
heir of the original grantee, but for some reason he did not claim 
the title, though he continued to receive the third penny of the pleas. 
In the early years of Edward HI., however, a question was raised as 
to his right to the third penny, and ultimately in 8 Edw. III. the 
King directed him to assume the title of earl. The direction was 
given not by letters patent but by a close letter, and the terms of the 
letter, translated into English, indicate very clearly that it was not a 
creation but a recognition of the title, having descended to him 
through his grandmother, the daughter of the sixth earl. 

Close Rolls (9 Edw. m.). 

Close letter Letter addressed to Hugh de Courtnay as to his taking the title of 

Kd{Jard III. ^"^^ ""^ ^^^^"^ •■" 

to Earl of ' *- The King to his beloved and trusted Hugh de Courtnay, Earl of 

Devon. Devon, greeting. 

** Whereas you petitioned us, and your petition has been laid before 

us and our Council, that you have for a long time been proceeded 

against for the recovery of 1 8/. 6*. Sd, of yearly fee of the county of 

Devon, which Isabel de Fort, formerly Countess of Devon (whose heir 

you are), and her and your ancestor received year by year of the 

hands of the sheriffs of that county for the time being ; and you and 

in like manner after the death of the aforesaid countess, as being heir 

of the same, received it for some time, and that they stopped it for 

that you have never styled yourself earl, as by certification of the 

treasurer and the barons of our exchequer sent to our chancellry in 

accordance with our command has been fully ascertained. For as 

much as the inheritance which belonged to the aforesaid countess and 

her and your ancestors Earls of Devon descended to you by here- 

ditaiy right and you hold that inheritance at the present time. We 

wishing to have regard as well to our own and the kingdom's honour 
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as to yours also in this behalf, we wish, and by way of entreating 
command, yon forthwith to take up the title and style of earl, to cause 
that for the future you shall be called by the name of Earl of Devon- 
shire, and we, knowing that fact, will cause to be paid you the said fee 
year by year just as it was customarily paid to your ancestors Earls of 
Devonshire." 

The Bedesdale Oommittee (third Beport, p. 176) are obliged to 
admit that this transaction amounted to a recognition on the part 
of the Crown of the right of Hugh to be Earl of Devon by descent 
from the family of Bedvers, that is, through a female, but they 
attempt to explain the case away. 



The Salisbury Earldom. 

This earldom is another example of a title derived by descent from a Salisbury Case, 
female. The earldom was granted in 11 Edw. m., 16th March, 1337, 
to William Montacute, ** sibi et heredibus suis," v. 32. William's 
great grandson, Thomas, died 1428, leaving Alice his sole daughter 
and heiress. She married Eichard Neville, and in 1442 (20 Hen. YI.), 
his title to the earldom, ** jure uxoris," was recognized by the King, 
and the dignity was confirmed to him and his heirs, being heirs of 
Alice. (See the letters patent, App. No. 45.) The son of this marri&ge 
was Eichard, Earl of Warwick, the Kingmaker. He left two daughters, 
Isabel and Anne. The former married George Plantagenet, Duke of 
Clarence, murdered and attainted 1477 ; but the daughter, and, 
tdtimately, sole heiress of this George — Margaret Plantagenet — was 
restored to the dignity of Countess of Salisbury by Act of Parliament, 
1513 (5 Hen. VIII. c. 12.) She was so restored as being sister and 
heir of blood of Edward, late Earl of Salisbury and Warwick, the son 
of Isabel, daughter and heir of Eichard, Earl of Salisbury and 
Warwick (?), the son and heir of Alice, Countess of Salisbury. The 
Act restoring the earldom runs thus : ** And that the said Margaret to 
the estate name degre stile and title of Countesse of Salesburie and 
also the heirs of the said Margaret as Erles of Salesburie be restored 
and enhabled.'' The Countess was attainted in 1539 and beheaded 
1541. 

The Earldom of Buckingham. 

This earldom furnishes another example. It was granted in BnokiDgham. 
1377 (1 Eich. II.) to Thomas Plantagenet, youngest son of Edward III., 
to hold " sibi et heredibus suis." His son Humphrey died without 
issue in 1399, leaving Anne, his sister and heir. She married Edmund, 
Earl of Stafford, and had a son, Humphrey, who became fourth Earl 
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of StafPord, and, in right of his mother, Earl of Buckingham. His 
right to the last-mentioned earldom was recognized by the Crown in 
1445 (24 Hen. VI.), when the Dukedom of Buckingham was granted to 
him by charter. In this charter he is described as Earl of Buckingham 
and Stafford. 

Margaret, Countess of Norfolk. 

Norfolk. Another case is the Norfolk earldom. This earldom was expressed 

to be granted to Thomas de Brotherton, fifth son of Edward I., in 
1312, by Edward 11. The limitation to Thomas was to him and the 
heirs of his body. He left daughters, including Margaret, who 
ultimately became sole heir, and thereupon immediately claimed and 
assumed the title of countess, and was recognized as such by the 
Crown and generally, and by that name was afterwards, in 1397, 
created Duchess of Norfolk. The recent decision in the Norfolk 
Peerage Case^ 1906 (A. C), shows, it is true, that the earldom conferred 
on Thomas was an invalid grant, but this does not affect the value of 
the case as showing that as the law was then understood there was 
nothing to prevent a woman from succeeding to an earldom. 



Kent. 



Earldom of Kent. 

Again, Edmund of Woodstock, younger son of Edward I., was in 
15 Edw. n. created Earl of Kent, and by that title summoned to 
Parliament. No charter or patent has been found, and it may there- 
fore be assumed that he was created by investiture, as expressed in 
the charter granting him an annuity of the issues of the county of 
Kent ^' sub nomine et honore comitis Kanciae." He had two sons, 
who were successively Earls of Kent, and two daughters, the younger 
of whom, Joan, became sole heiress of her brothers and of her father. 
The Eedesdale Committee, in their third Beport (p. 283), say, **If the 
investiture of Edmund of Woodstock, in the 15th of Edw. II., by 
girding with the sword was considered as granting the dignity to him 
and his heirs general, she (Joan) may have been considered, on the 
death of her brothers and sister, as Countess of Kent, by virtue of 
that investiture." She married, first, Thomas de Holland ; next, the 
Earl of Salisbury ; and, finally, the Black Prince. 

Thomas Holland having issue by her had livery of her inheritance 
in the 27th of Edw. III., and in 34 Edw. III. he was summoned as 
Earl of Kent, but died soon after. He left three sons, Thomas, 
Edmund, and John, all minors, the eldest, Thomas, being only ten 
years of age at the time of the death of his father. This Thomas was 
summoned to Parliament as Earl of Kent (5 Eich. II.). His mother, 
then the widow of the Black Prince, was still living, and he did not 
obtain livery of her inheritance till 9 Bich. II., in which year she died. 
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Thomas died in 20 Eich. II., leaving Thomas, his eldest son, then 
tvrenty- three years of age, and Edmund, his younger son. Thomas 
was summoned to Parliament, as Earl of Kent, in 21 Eioh. 11. This 
is a very dear instance of transmission through a female. Perhaps 
the summoning of Thomas as Earl in his mother's lifetime may be 
explained as an early instance of a son summoned by one of his 
parents' titles. 

Cases in which Abeyance has been recognized in 
regard to Earldoms. 

The leading case is that relating to the Earldom of ic^embroke. abeyance^'* 

William de Valence, son of Hugh le Brun, Earl of March, in ^^^^^ *■ 
Poitou, by Isabel, widow of King John and mother of Henry III., Pembroke, 
was created Earl of Pembroke by his half-brother, Henry III., soon 
after the Battle of Lewes, 1264, when he is first so styled by Matthew 
Paris. His son Aymer died without issue in 1323, leaving several 
sisters his co-heirs. Laurence Hastings was grandson of the eldest of 
these sisters, and he would seem to have applied to the Grown to 
terminate the abeyance in his favour; and in the patent below set 
forth we see something very like a termination of the abeyance. The 
wording of the patent is no doubt peculiar, and seems to suggest 
that the eldest daughter had a preferential right to the dignity ; tut 
it is to be noticed that not a word is said in the patent as to creating 
a new earldom, or about girding with the sword, nor are any limita- 
tions declared. The obvious intention is to keep alive the old earldom, 
and to recognize it as vested in Laurence. 

'* Edward [HI.] by the grace of God King of England and France Fonn of the 
and Lord of Ireland. KLt^ ^"^ 

" To all to whom these presents shall come greeting Know ye that 
the presage of discretion and refinement which we have conceived 
from the apt auspices of the youth of our most dear cousin Laurence 
de Hastyngs deservedly induce us to advance him in those things 
which respect the due preservation of his honour with condescending 
favours. Whereas also the inheritance of Adomar de Valence of 
happy memory Earl palatine as it is called of Pembroke long since 
deceased without heir of his body begotten has devolved on his sisters 
to be divided proportionately between them and their heirs inasmuch 
as it appears that the aforesaid Laurence who succeeded the said 
Adomar in a part of the inheritance is descended from the elder sister 
of the said Adomar and as on the declaration of skilled persons whom 
we have consulted hereupon the prerogative of the name and honour 
is due to him wo consider it just and due that the said Laurence 
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having his claim from the elder sister do assume and hold the name 
of Pembroke which the said Adomar held during his lifetime which 
name as far as in us lies we do confirm ratify and also approve willing 
and granting that the said Laurence do have and hold the prerogative 
and honour of a palatine Earl in the lands which he holds of the 
inheritance of the said Adomar as fully and in the same manner as 
the said Adomar had and held them at the time of his death. In 
witness," &c. [October, 1339.] 

Comments of The Eedesdale Conmiittee in their third Report (p. 198) seek to 
Committ^ on ^^^^8^^® ^^om the importance of this patent as evidence on the 



the worth of 
the patent. 



Lancaster. 



34 Edw. in. 

1360; 

E. C. V. 48. 



following grounds : ** If," they say, *' the dignity of earl vested in 
Adomar was ever considered as in abeyance between the co-heirs of 
Adomar, the Crown had no right, according to the decision in Sir 
Richard Verney^s Case [1695], to give it to any other person than the 
heir of one of such co-heirs, if any such remained capable of taking 
the inheritance. But the dignity of Earl of Pembroke was granted 
by the Crown as well before the patent to Laurence Hastings, in 
13 Edw. III., as after the death of John Hastings, the last Earl of 
Pembroke of that family, to different persons"— a comment which 
merely comes to this : that the rights of the Crown in such a case were 
not at this time (1339) fully understood. It would indeed be a wonder 
if they were, considering that the law on the subject was not fully 
ascertained until 1695. 

Another case sometimes referred to on this point is the Earldom of 
Lancaster, presumably created by girding in 1267, and thus descend- 
ible in fee simple or tail general. This earldom was granted to 
Edmund Plantagenet, son of Henry m. Edmund's grandson Henry, 
the fourth earl, created Duke of Lancaster, died 1361, leaving two 
daughters, Maud and Blanche. Blanche married John of Gaunt, 
who, as the following patent shows, was recognized as Earl of Lan- 
caster — ** time honoured Lancaster " — "jure uxoris " : — 

"Edward [IH. &c.] to the Archbishops &c. greeting Know ye 
that we taking into consideration how that the County of Lancaster 
and many castles towns manors lands and tenements with their appur- 
tenances as well in the Counties of Lincoln and Derby as in divers 
other coimties of our realm which had been the possessions of Henry 
late Duke of Lancaster and Earl of Lincoln and Derby have after the 
death of the said Duke some of them devolved by hereditary descent 
to wit to John Earl of Bichmond our most dear son and Blanche his 
wife one of the daughters and heirs of the said Duke according to a 
partition made between them and Matilda the other of the daughters 
and heirs of the said Duke and others of them are in remainder to the 
said Earl and Blanche according to an appointment and grant of the 
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said Duke in his lifetime under a certain form. And wishing more- 
over to show special grace to our said son in order that he may be 
able more becomingly to maintain himself according to the nobility 
of his rank we have granted and by this our Charter hare confirmed 
for us and our heirs to the said John now Earl of Lancaster and 
Eichemund that he and the heirs of his body and the body of the said 
Blanche lawfully begotten may have for ever the returns of all writs 
of us and our heirs and all pleas de vetito namio in the lands and fees of 
the inheritance of the said Duke which are now in the hands of the 
said Earl and Blanche . . . ." 

This charter is material as showing that John was recognized as 
earl, "jure uxoris," from which a termination of the abeyance in her 
favour may be inferred. 

There are many other cases where it is obvious that something Be-grantof 
closely approximating to a restoration of the earldom from a state of J^^^^f - 
abeyance took place. We shall better understand these cases if we oo-heir, with 
keep in mind the fact that the Crown not unfrequently manifested ^S?^'^^^ *^ 
its intention of calling a peerage out of abeyance by re-granting the 
peerage to the husband of one of the co-heirs, with remainder to the 
heirs of the wife. 
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Earldom of And, lastly, the Earldom of Cromartie may be cited. In that case 

Cromartie. ^^ earldom was granted by letters patent, dated 2l8t October, 1861, 
to Anne, Duchess of Sutherland, with remainder to her second sur- 
Tiving son Francis in tail male, and after intervening remainders to 
her said son in tail general. The son of the said Francis married, 
and died without male issue in 1893, but leaving two daughters, 
Lilian and Constance. Application was made to the Crown to deter- 
mine the abeyance, and under the advice of the late Lord Rigby 
(when Sir John Rigby, then Attorney-General, and afterwards Lord 
Justice) the abeyance was determined by letters patent of her Majesty 
in these terms : — 
68 Vict. 1896. ** Victoria by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen Defender of the Faith To all to whom 
these presents shall come greeting. 

** Whereas our right trusty and well beloved Sibell Lilian Mackenzie 
commonly called Lady Sibell Lilian Mackenzie sole heiress of entail in 
possession of the lands and estate of Cromartie in the County of Boss 
and Cromarty has humbly by her Petition represented to Us to the 
effect that We did by Our Letters Patent dated the 2lst October 1861 
create Her Grace the deceased Anne Duchess of Sutherland Countess 
of Cromartie Viscountess Tarbat of Tarbat Baroness Castlehaven of 
Castlehaven and Baroness Madeod of Castlecleod and that the 
Petitioner's Father Lord Francis Sutherland Leveson Gower suc- 
ceeded to the dignities and titles created by the said Patent in the 
manner set forth in the Petition and took his seat in the House of 
Lords as Earl of Cromartie on the 1st day of April 1889 and that the 
said Earl of Cromartie died without male issue on the 24th day of 
November 1 893 leaving two daughters namely the Petitioner and her 
sister Lady Constance Mackenzie and that the Petitioner had succeeded 
as sole heiress to the Cromartie Estates as in the said Petition men- 
tioned And that doubts had been expressed whether the title and 
dignities created by the said Patent devolved in favour of the Peti- 
tioner or remained in abeyance at our disposal And the Petitioner 
has humbly prayed us that should we be advised that the said titles 
and dignities were in abeyance We would be graciously pleased to 
terminate 6uoh abeyance in favour of the Petitioner And We having 
referred the said Petition to our Attorney-General for his consideration 
he reported thereon to Us that in his opinion sufficient evidence 
had been laid before him to show that the dignities aforesaid granted 
by Our said Letters Patent of 21st October 1861 to Anne Duchess of 
Sutherland namely the Baronies of Madeod and Castlehaven the 
Viscounty of Tarbat and the Earldom of Cromartie are now in abey- 
ance between co-heirs namely between the Lady Sibell Mackenzie and 
the Lady Constance daughters of the Earl of Cromartie lately deceased 
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and that it being our undoubted Prerogative and right to terminate 
the said abeyance by admitting either of the said co-heirs (of whom 
the Petitioner the said Lady Sibell Mackenzie was the elder bom) to 
the enjoyment of the said dignities We would be justified in termi- 
nating in favour of the said Lady Sibell Mackenzie the aforesaid 
abeyance should We be graciously pleased so to do Now know ye 
therefore that We of our especial grace certain knowledge and mere 
motion have declared and by these Presents do declare that the said 
Lady Sibell Lilian Mackenzie is and shall be Countess of Cromartie 
Viscountess Tarbat of Tcurbat Baroness Castlehaven of Castlehaven 
and Baroness Macleod of Castledeod and that the said Lady Sibell 
Lilian Mackenzie and the heirs of her body lawfully begotten and to 
be begotten for ever shall be named and called Earls and Countesses 
Viscounts and Viscountesses Barons and Baronesses and shall have 
and enjoy the said Earldom of Cromartie Viscounty of Tarbat and 
Baronies of Castlehaven and Macleod together with all the rights 
privileges pre-eminences immunities and advantages and the place 
and precedence due and belonging thereto." 

There are, on the other hand, no doubt, cases in which an heir Caaes of non- 
female has apparently not asserted her title to a peerage granted or ws^rtion of 
descendible to heirs general, and in which the rights of co-heirs to a hmr f^ale. 
peerage granted in a like form seem to have, in a sense, been ignored. 
But, with regard to the former, it is very difficult, if not impossible, 
to find any case which is of a clear and unequivocal character (see 
infra^ p. 125, et seq,); and with regard to the latter, the cases in 
which the co-heirs have apparently been ignored merely go to show 
that the Crown did not at that date appreciate the limits of its powers 
in regard to a dignity in abeyance. The Crown seems at times to 
have acted on the assumption that where the dignity was in abeyance 
it was free to grant a peerage with the same title to any one it pleases, 
and was not bound to keep the title indefinitely in suspense on the 
chance that at some distant day the titles of the co-heirs might be 
united in a single person competent to resume the old peerage. 
Nor is there anything very surprising in such a view on the part of 
the Crown, seeing that so late as 1625 the judges in the Oxford Case 
{aupra^ p. 101) spoke of peerages being **in the disposition of the 
King " — an expression far too literally taken, as often happens with 
general propositions. 

The following are the principal cases on which the Bedesdale Redesdale 
Committee rely in their Report as tending to negative the right of a 9?°^""**®® 
female heir to inherit an earldom as of right : — 

1. The Earldom of Lincoln. — In this case John De Lacy had, it Lincoln, 
appears, married Margaret, daughter and heir of Eobert De Quincey, 
Earl of Winchester, by Hawice, Countess of Lincoln, and sister and 
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co-heir of a preceding Earl of Lincoln. Hig grandson left a daughter 
and heir, Alice. This Alice married Thomas Plantagenet, Earl of 
Lancaster, who was recognized as Earl of Lincoln in her right, and 
received the 20/. pro iertio denario granted to her ancestors "nomine 
comitis," and she called herself Countess of Lincoln and Salisbury 
till her death in 1348. There is nothing here to negative the 
inheritabilitj of females; on the contrary, the case affords some 
evidence in favour of such inheritability. 

Surrey. 2. The Eaildom of Surrey.—Fursuing the same argument, the Com- 

mittee refer, at p. 424 of their first Beport, to the fact that on the 
death of John, Earl of Surrey (in 1347), '4t was found that Eichard, 
Earl of Arundel, was his heir, but, though heir to John De Warren, 
Earl of Warren and Surrey, Eichard, Earl of Arundel, or his 
descendants never bore the title of Earl of . . . Surrey until the son 
of John Howard, Duke of Norfolk, was created Earl of Surrey; 
from which it may be inferred that, in the reign of Edward I., it was 
not conceived that on the death of an earl, leaving an heir female or 
an heir through a female, the heir was entitled as of right to succeed 
to the dignity of earl, though a sole heir." 

Dugdale's account, however, puts quite a different complexion on 
the matter. He states (p. 82) that John died in 1347, 32 Edw. HI., 
leaving Alice, his sister, wife of Edmund, Earl of Arundel, his next 
heir in blood ; that John had in his lifetime conveyed away all his 
lands, including those in Surrey, to the King in fee simple; that 
Edmund was adjudged guilty of high treason in 20 Edw. II., and 
that the judgment was confirmed by Parliament in 4 Edw. III. The 
dignity inherited by Alice and her descendants would, therefore, be 
the bare title, and, being already Countess of Arundel, there was no 
particular reason why she should claim it ; but, as a matter of fact, 
Courthope states that John is considered to have succeeded to the 
Earldom of Surrey, by which title he styled himself after the death 
of Joan, widow of the last earl, in 1361, and that he died in 1378, 
leaving (not Alice, his sister, his heir, but) a son, Eichard, who for- 
feited his honours in 1397. This would seem to be the true version, 
as it appears from the Eolls of Parliament that in 1399 the Commons 
petitioned the King in Parliament to restore Thomas, the son of 
Eichard, whom they describe as late Earl of Arundel and Surrey, and 
that the King in part granted the petition : '' Le Eoy ad fait grace au 
dit Thomas, Count d*Arundell, et as autres come piert de record par- 
aont en oest Eolle du Parlement." This petition is followed by 
another petition from the Commons to the King in Parliament, again 
describing Thomas as son of Eichard, late Earl of Arundel and Surrey, 
^nd inheritable to various lands and tenements, and praying for a 
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Committee to examine the records. This petition, as appears from the 
EoUsy was granted by the King, and no suggestion is made of any- 
thing irregular in calling the said Thomas Earl of Arundel and Surrey. 
In the face of these facts, the Committee's inferences fall to the 
ground. The case, if anything, points to a recognition of female 
descent. 

3. The Earldom of Devon. — The recognition by the King in 1334 of Devon. 
Hugh Courtenay's succession to the Earldom of Devon through 
Isabel de Fortibus, is relied on by the Eedesdale Committee as 
affording evidence that a person claiming through a female could not 
succeed without some such special recognition by the Crown. Unfor- 
tunately for the Committee's argument, the recognition by the Crown, 
instead of being in the nature of a condition precedent to the claim, 
is based on the rights of the party recognized as already ascertained 
and pre-existing — rights which he could only have as heir to the 
ancient earldom claiming through a female. 

A case much relied on by the Committee (third Eeport, p. 177) is Gloaoeeter. 
that of the Earldom of Gloucester, granted to Hugh de Audeley, *' sibi 
et heredibus suis," in 1 1 Edw. IH. This Hugh had married one of 
the sisters and co-heirs of Gilbert de Clare, Earl of Gloucester, and 
left an only daughter, who married Balph, Earl of Stafford, but, as 
the Conmiittee point out, this daughter did not succeed to her father's 
Earldom of Gloucester ; at any rate did not claim it ; but the Earldom 
of Stafford — her husband's earldom — which had been created 
25 Edw. III. in fee simple, descended to her issue, and with this 
dignity she may possibly have been willing or compelled to rest. She 
was the widow of the unfortunate favourite Gavaston, and before her 
marriage with the Earl of Stafford was receiving an annuity from the 
King, and the King in making her this allowance may very likely 
have stipulated that she should not advance any claim to the Earldom 
of Gloucester. But the dignity which she did not assume passed 
through a sister of hers. For in 9 Bich. II. Thomas Despenser, 
descended from another daughter of Gilbert de Clare, was created Earl 
of Gloucester. 

Some instructive observations on the subject will be found in the Xorfolk Case, 
recent Norfolk Case. Counsel there was arguing that where there was ^^'a ^ 
a grant of an earldom to a man and his heirs, or to a man and the of argument 
heirs of his body, females could not take as of right under such a *fi^*hi8t 
grant. In reference to this argument Lord Davey said : ** What female to 
strikes me about this argument is this — I mention it in order that you ®??^^°^ ^ 
may answer it — if you are right, and I am far from saying that you 
are not, it practically strikes out the heirs female from the limitations 
of the peerage. If an earldom is held to heirs general, the moment it 
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falls upon lieirs female (there being co-heirs female) it comes to an 
end according to that argument, so that you make it practically limited 
to heirs male or to a single heir female. 

Counsel : I shall present to your Lordships some considerations which 
seem to me to justify that view. It is a view which is distinctly sug- 
gested in the Beport on the dignity of a peer more than once. 

Again, at p. 134 of the same case, counsel said : *' There is no groimd 
whatever for saying that an earldom was ever treated as falling into 
abeyance in the same sense that a barony fell into abeyance. And 
more than that, there is a grave doubt whether a sole female heir could 
ever enjoy an earldom. ... Do you go so far as to say that no earldom 
has ever been held by a woman ? " 

Counsel: I say that, in so far as my researches have gone, I think 
there are other instances where people have been described as 
countesses, and, of course, it might well be done now. I am not 
saying you cannot make a woman an earl. I do not know. I am not 
called upon to deal with that. . . . 

Counsel : I am not here to say that the King could not grant an 
earldom to a countess {_qu. woman]. 

Lord Ashbourne: Or that no limitations could be framed under which 
a woman could sit. 

Counsel : Certainly I am not going to say anything of the kind. All 
I am concerned to say is that in point of fact the old earldoms, such 
as the Earldom of Norfolk, granted to a man and the heirs of his 
body, did not fall into abeyance in the sense that a barony does, and 
did not emerge from that abeyance so as to be enjoyed by a sole 
female heir, and that there are numbers of instances set out in that 
printed paper, and those which I have specially called attention to 
where the dealing with the earldom by the King (often with the assent 
of his Parliament and the assent of his judges) was inconsistent with 
the theory that there was an earldom in suspension, an inchoate right 
to an earldom resting with female heirs within a line. I do not want 
to advance my proposition beyond that. 

Lord Ashbourne: Is there any case which you can indicate where at 
any period of our history an earl, with a limitation that would justify 
our interpretation of a woman succeeding, died, leaving one daughter, 
and that one daughter was excluded — ^ttiat if a woman died with a 
limitation like that to this earldom in 1312, with only one daughter, 
she was treated as nothing and passed by and ignored ? 

Counsel : 1 think there is a case of that kind, but it evidently is not 
so common as a case where he leaves more than one daughter. 

Lord Ashbourne: But it tests the argument here. Margaret, the 
minute she became the sole co-heir, at once assumed and was given by 
all the authority one can see the title of Countess of Norfolk. Sup- 
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posing she was the only daughter on the death of her father, Thomas 
de Brotherton, in 1338, do you say she could be excluded by law ? 

Counsel : I say she was excluded from the only tangible right that 
she could enjoy, namely, the third penny. 

Lord Ashbourne : I know, but can you indicate in the whole history 
of the peerage a case where, with the limitation such as that in the 
patent of 1312, a man dying and leaving only one daughter— one 
heiress, who would be covered by the words of the limitation — she 
was ipso facto excluded by her sex ? . . . 

Counsel : I believe there was a case in the peerage. 

The Earl of Halshury : There are two propositions involved : first, 
that there was one daughter left the sole heir ; and then, that she was 
not treated as countess. 

Counsel : Yes, my Lord, I believe that can be established in the case 
of the Earldom of Lincoln, and, perhaps, of Buckingham. . . . 

Counsel then referred to p. 169 of the Bedesdale Committee's third 
Report, where it is said, "This history of the dignity of Earl of 
Lincoln tends to confirm the supposition that in those times the 
succession of the descendants of females to the dignity of earl was 
considered as depending wholly on the pleasure of the Crown," and 
said — I think, perhaps, that is the safer way of putting it — that a 
female heir did not obtain the earldom iinless the Crown chose. 

Lord Ashbourne : But that would be satisfied by the pleasure of the 
Crown being signified in the case of several heirs. Was the pleasure 
of the Crown ever given to the succession of one female heir ? . . . 

Counsel : There are three cases. I quite agree that none of them 
are perfectly satisfactory, for various reasons, but take the case of the 
Earldom of Winchester, on p. 168 of the Eeport. There there was an 
Earl of Winchester (1207), Saiher de Quincey, who had an elder son 
Hobert, who had a daughter Margaret, but, upon the death of Eobert, 
Margaret did not get the earldom, but it went to a younger brother of 
Eobert, named Eoger. You may say, perhaps with truth, that that 
only shows the extreme irregularity of the proceedings of those early 
days. It may also have been thought that Margaret was incapable of 
taking it, therefore that there was a fresh grant to Eoger. 

Lord Davey : I suppose the earldom was in fee ? 

Counsel : Yes, my Lord. 

Lord Davey : To the heirs general of the body ? 

Counsel : Yes, my Lord, to the heirs general. 

[As to this, the material fact is omitted that Eobert, the father of 

Margaret, did not succeed to the earldom, he being then in 

the Holy Land. No wonder, then, that his daughter did not 

succeed. Why Eobert did not succeed it is now difficult to 
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say, but it may be inferred that he released or waived his 

right in favour of his younger brother, and that in those 

days such a release or waiver was supposed to be regular, but 

obviously this is not a case in which there was a female heir 

clearly entitled who, nevertheless, did not succeed.] 

Counsel : There is a case in which one of the old Earls of Salisbury, 

Longsword, as he was called, who was Earl of Salisbury in 

Edward II. 's time, had a daughter Margaret, and she married Henry 

de Lacy, Earl of Lincoln, and they had a daughter Alice, who was, 

therefore, the sole heir to both the Earldoms of Lincoln and Salisbury. 

She must have been to some extent recognized as Countess of Lincoln, 

but to what extent is a little doubtful ; that is to say, her first husband 

was treated as Earl of Lincoln, and her second and third husbands 

were not. That may have been due to some attainder. She never 

seems to have been treated as Countess of Salisbury ; on the contrary, 

during her lifetime an Edward de Monte Acuto, of a different family 

altogether, was made Earl of Salisbury. They are not very satisfactory 

instances, I agree. 

[As to this case it seems a weak one, for it appears from the third 
Report of the Redesdale Committee, p. 121, that "Long- 
sword's son, William, is stated by Dugdale never to have had 
the title of earl, though the title is commonly given him by 
historians. He claimed the title, and in the 27th of Hen. III. 
had a grant of sixty marks annually out of the exchequer. 
He did not obtain judgment on his claim. Upon what 
ground his right was doubted the Committee have not dis- 
covered, but it seems evident that his right was doubted. 
William died in the Holy Land, leaving a son William, who 
never had the title of earl, but Margaret, the daughter and 
heiress of this last William, was called Countess of Salisbury, 
and married Henry de Lacy, Earl of Lincoln, by whom she 
had an only daughter, Alice, married to Thomas, Earl of 
Lancaster, and on his attainder Edward 11. seized the in- 
heritance of his wife, which had been conveyed to him." It 
follows, then, that Margaret did not succeed to an undis- 
puted inheritance. Neither her father nor her grandfather 
had borne the title ; no wonder, then, that she did not 
assume it.] 
Counsel, proceeding, said : Lady Anne do Mowbray, who became 
the sole heiress of the Mowbrays in the time of Edward IV., and 
though she died quite young — a baby — she was recognized as being a 
person of groat importance, and was married to Eichard Plantagenet, 
and he was made Earl of Nottingham, Duke of Norfolk, and given 
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all the titles that she would have been entitled to if she had been a 
boy, but neither she nor Hichard was ever called Earl of Norfolk. 
According to the case she would have been de jure Countess of 
Norfolk, but she never was so called. 

[This is a still less convincing case, for as Anne died when she 
was a baby, she was not likely to make a claim to the dignity ; 
and as for Eichard Plantagenet, he was made Duke of 
Norfolk, and it may have been considered in those days that 
this merged the earldom. Further, the earldom in question 
was invalidly constituted, as now appears from the decision of 
the House of Lords, Norfolk Earldom, (1907) A. 0. p. 10.] 
In the above Norfolk Ca^e, Sir Kobert Finlay, counsel for the Argument as 
claimant, referring to the argument which had been put forward that ^ *!lff*'^^f?°^ 
in case of an abeyance an earldom reverts to the Crown, said : *' They (>t>wn on 
say it ceases altogether, that it goes to the Crown, and the Crown may ^^ya^ce- 
grant it to a stranger ; in fact, that it is a determination. That was 
very clearly illustrated by the conclusion to which my learned friend 
was pushed in his argument, and he had to assert that an earldom 
could not descend to a woman at all, that no woman could be a countess 
in her own right." 

Lord Davey : She certainly can in Scotland. I do not know about 
England. 

Counsel : It is quite a new doctrine. May I only quote a sentence 
or two from the opinion of Chief Justice Tindal to show how general 
his language is, in 6 CI. & Fin. at p. 851 : ** Further, the peculiar 
nature of the inheritance in a dignity or title of honour has an 
important bearing on the question, whether it is capable of vesting 
in co-heirs." He uses the general language, ** dignity or title of 
honour," and then at the bottom of p. 852: ''And this mode of 
reasoning agrees with the law laid down by Lord Coke (Coke upon 
Littleton, 165 b), namely, that the King, who is the Sovereign of honour 
and dignity, may for the uncertainty confer the dignity upon which of 
the daughters he pleases"; and again with that of Whitlocke, who 
says : ** The King may revive the honour in the issue of either, or 
suffer it to lie in abeyance or unrevived." I only refer to this for the 
purpose of showing the language is general. 

Lord Davey : I think you are entitled to say that, if there had been 
this distinction, so careful and accurate a judge as Chief Justice Tindal 
would probably have adverted to it. 

Counsel : In fact, it escaped not only his attention, but the attention 
of every lawyer who ever lived, until my learned friends were raised 
up to take the point. 

Lord Davey : Including Lord Justice Rigby. 
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disregard to 
certam rights. 



Sir Robert Finlay : Yes. One always suspects a point which has 
escaped the industry of so many generations, and which is brought 
forward for the first time. I submit it is contrary, not only to the 
whole current of authority, but to the principle of the thing. 

The subjoined table shows the various cases in which the rights of 
co-heirs to earldoms in abeyance would appear in some measure to 
have been disregarded by the Crown granting earldoms with the same 
name to strangers, but see supra, p. 118. 
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To sum up the position, then : The theory of the Hedesdale Com- 
mittee on both points would seem to be unsound. They fail to show 
that an earldom, granted in fee simple or fee tail general, did not, like 
a barony, pass into abeyance when there were co-heirs to the title, and 
they also fail to show that when a sole heir female became entitled to 
an earldom, the dignity did not pass to her as of right. 
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CHAPTER Vni. 

WRIT8 TO ELDEST SON AND HEIR IN ACCELERATION. 

Therb is one peculiar privilege incident to a peerage wliich is enjoyed ^^t to eldest 
by no other inheritance. It is this : That by immemorial usage the aoceleration. ^ 
Crown has power to accelerate in certain cases the descent of the peer- 
age, 80 as to make it pass during the life of the holder to his or her 
eldest son and heir apparent, just as if the parent were dead. This 
power is, howeyer, only exerciseable where the parent is the holder of 
more than one peerage. Thus, if the father has in him an earldom 
and also a barony, the son may be called in right of the father's 
barony. 

The mode in which the Crown exercises the power is by summons 
addressed to the son, calling him to the Upper House by the name of 
the peerage selected for ennobling him, and the effect is to vest in 
him the peerage in respect of which he is summoned. 

The earliest recorded instance of an eldest son of a peer being 
summoned in the lifetime of his father in right of his father's barony 
is in 1 Hen. IV. (1399), when Henry Percy (Hotspur), eldest son of 
Henry, Earl of Northumberland, was summoned to and sat in Parlia- 
ment, his father then being alive. 

In 1483 Thomas Fitzalan, son and heir apparent of William, Earl 
of Arundel, was summoned to Parliament in respect of his father's 
Barony of Maltravers, and sat accordingly. 

In 1552 the eldest son of the then Duke of Northiimberland was 
sunmioned in his father's lifetime as Earl of Warwick, that being one 
of the peerages held by his father. Since that time there have been 
many other cases of a similar kind, of which it will be sufficient to cite 
the following : — 

In 1628 the son of Viscount Conway was summoned in his father's 
Barony of Conway of Ragley. 

In 1640 the son and heir apparent of the Earl of Kingston was 
summoned to Parliament in his father's barony. 

In 1641 the son and heir apparent of the Earl of Bolingbroke was 
summoned in his father's barony. 

p. K 
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In 1680 the son and heir apparent of Lord D'Arcy and Conjers was 
summoned in the lifetime of his father in his father's Barony of 
Conyers. 

In 1689 Bobert, the eldest son of the Earl of Leicester, was sum- 
moned in his father's Barony of Sydney of Penshurst. 
Descent in Where a son of a peer is summoned in his father's lifetime in respect 

ao^mtion ^' ^^® ^^ ^® father's peerages, and afterwards dies in his father's 
lifetime, leaving issue inheritable according to the limitations of that 
peerage, the peerage descends to such issue. This was what occurred 
in the case of the peerage of Clifford of Lanesborough. There Charles 
Boyle, eldest son of the Earl of Burlington, was summoned to Par- 
liament (1689) in his father's lifetime, in respect of his father's Barony 
of OlifPord of Lanesborough, and died in the lifetime of his father, 
leaving a son. The barony had been granted to his father in tail 
male. On the death of the son in 1694, his son Charles claimed and 
received a writ of summons (and was accordingly summoned). 

This principle is also illustrated in the Sydney of Penshurst Peerage 
Cassy 1782 (5 Brown's Pari. Cases, 549). There it was contended that 
in summoning an eldest son vita patris a new peerage was created. 
The petitioner in the case, Elizabeth Perry, claimed to be entitled to 
the Barony of Sydney of Penshurst, in Kent, as being a barony 
created by writ of summons addressed, in 1 Will. & Mary, to Robert 
Sydney, the writ being directed to him as ** Roberto Sydney de 
Penshurst, Chevalier," and he having sat in Parliament thereon. The 
Attorney-General reported, in effect, that the writ and sitting in that 
case had not created a barony by writ, the writ having been issued 
to Robert Sydney for the purpose of summoning him, by way of 
acceleration, in respect of his father's Barony of Sydney of PcDshurst, 
created by patent in 1603, and limited to his father and the heirs male 
of his body. For the claimant it was strenuously contended that this 
doctrine of acceleration was a novel one, and unsupported by authority. 
It was admitted that it had been customary, when the son was called 
by the name of one of his father's titles in the lifetime of his father, 
that he should be given the precedence of his father's barony, but the 
claimant urged that this was merely by courtesy. The House of 
Lords, however, decided that the view of the Attorney-General was 
correct ; that the summons to the son did not create a new peerage ; 
and that the claimant, not being heir male of the body of the original 
grantee of the peerage, had no right under the limitations of- the 
father's barony. 
What to be But in order that a writ of summons, issued to an eldest son in the 

°K**US^ ** ^ lifetime of his father, may vest in him his father's barony by way of 
the writ. acceleration, the summons must be addressed to him by the name of 

that barony ; otherwise the writ and sitting will create a new barony. 
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Thus, in the case of Charles Pawlet, son and heir apparent of Charles, 
second Duke of Bolton, the writ was addressed to him as '* Carolo 
Pawlet de Basing," whereas the name of his father's barony was 
St. John de Basing, and it was considered that the summons and sitting 
created a new peerage; for it appears from the Lords' Journals 
(Vol. 20, p. 446) that, on being introduced into the House and the 
writ being read, the new peer was placed on the lower end of the 
barons' bench. This was in 1717. 

On the other hand, in 1833, the Duke of Bedford being entitled to 
the Barony of Howland of Streatham, his son, Francis Eussell, was 
summoned as <' Francis Eussell of Streatham," but in this case it 
seems that the Speaker informed the House that the said Francis was 
summoned to sit in the Barony of Howland, as also appeared from the 
warrant directing the issue of the writ, and he accordingly sat by that 
title. 

For the usage to apply, the barony in respect of which the son is Barony must 
summoned must, at the time of the summons, be vested in the parent. ^,!^^^ ^^ 
Thus, where the eldest son of the Earl of Derby was summoned, in strange and 
the lifetime of his father, in the Barony of Strange, then supposed to CUfard Cases, 
be vested in the father, but not in fact vested in him, it was held 
that the summons and sitting to the son created a new barony. (See 
Collins' Claims.) And so, where the son and heir apparent of the 
Earl of Burlington was summoned to Parliament in respect of the 
Barony of Clifford, it being supposed, but erroneously, that the ancient 
Barony of Clifford, created 28 Edw. I., was, at the date of the summons, 
vested in the father, it was considered that the son had acquired a 
new Barony of Clifford. 

In the Mohtacute Peerage Casey 1874 (L. E. 7 H. L. 305), a question Montawte 
arose as to the position of a barony where the son had been called by ^^*^* 
writ in respect of his mother's barony. The question was whether, if 
the mother was afterwards attainted of treason, the barony in the son 
would be affected ; and although it was not necessary for a decision of 
the case, the Lords were of opinion that the barony might be lost by 
the attainder. ** I think," said Lord Cairns, L. C, ** it quite sufficient 
to say that there appears to me to be no principle upon which your 
Lordships could hold that the circumstances of the son being called to 
Parliament, and sitting in Parliament by writ of summons, in virtue 
of a barony of his father or his mother, if his father or mother should 
be attainted for treason, would save from the consequences of that 
attainder the barony in respect of which he had been called to sit in 
Parliament by writ. I think the learned counsel for the petitioner 
have not in any way established the proposition that if it be supposed 
that Henry Pole was sitting in Parliament, called by writ in respect 

k2 
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of his mother's barony, that would have saved that barony from the 
consequence of the attainder of the mother, and would leave it as a 
barony, to go, as it were, by a sort of fresh descent from Henry Pole, 
the son, who was sitting in Parliament in respect of the barony." 
Some of the other Lords concurred in this view. But it does not 
appear that the case of the ClifiPord Barony {supra, p. 130) was cited, 
and this circumstance derogates from the value of the dicta. For if, 
as that case goes to show, the summons to the son accelerates the 
descent of the peerage to him, then it would seem that the subsequent 
attainder of his mother or father ought not to prejudice the inheritance 
which has become vested in the son. 
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CHAPTER IX. 

CURTESY AND JURE UXORIS. 

CuETESY is thus defined by Littleton ♦ : — ** Tenant by the curtesy of Curteay and 
England is where a man taketh a wife seised in fee simple or in fee ^^^ ^^^* 
tail general, or seised as heir in tail especial, and hath issue by the 
same wife, male or female, bom alive, albeit the issue after dieth or 
liyeth, yet if the wife dies the husband shall hold the land during his 
life by the law of England, and he is called tenant by the curtesy of 
England, because this is used in no other realm, but in England only." 

By analogy to this principle, the husband of a peeress in her own 
right seems in former times to have been considered entitled, at any 
rate after issue had, to be summoned to Parliament in respect of his 
wife's dignity. 

Sometimes the husband is sunmioned as of course to the House of 
Lords yurtf tixoris ; in other cases he seems to have been granted a 
new peerage. 

Two cases may be mentioned here in which the curtesy principle 
was recognized. 

Thus in 20 Hen. VL, Bichard Neville, who had married Alicia, 
daughter and heir of Thomas, late Earl of Salisbury, whose earldom 
was in fee simple, had the title conferred to him by patent. 

The patent recites the letters patent of 11 Edw. III. granting the The Sdlitbury 
Earldom of Salisbury to William de Montacute " sibi et heredibus ^''^ ^«»<'- 
suis,*' the subsequent attainder of his son John for high treason, and 
the confirmation thereof in Parliament, and the ultimate restoration 
by Parliament in name and in blood. The patent further recites that 
Eiohard, now Earl of Salisbury, had married Alesia, daughter and 
heir of the aforesaid Thomas, late earl, that she was still living, and 
that by virtue of the aforesaid letters patent Bichard, now earl, the 
name, status, and honour of the Earl of Salisbury, from the time of 
the death of the said Thomas, in our presence as well in Parliaments 
and Coimcils, has supported and maintained, and to the present time 
supports and maintains, and for the term of his life by virtue of the 

* Coke on Littleton, 29 a. 
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premises is entitled to support and maintain, just as William, late 
earl, would have been entitled if living. The patent follows up these 
recitals by stating that the King accepted the same Bichard for the 
term of his life, and declared and accepted him accordingly, and the 
patent proceeded to give him an annuity to support the name and 
status of Earl of Salisbury, and to the said Alesia to have and to hold 
to the said earl and Alesia, and to the heirs of Alesia, and further con- 
firmed to the said Eichard, Earl of Salisbury, and his heirs who 
should be heirs of the aforesaid Alesia, the name and dignity of Earl 
of Salisbury, as fully as "William, if living, would have held the 
same. (See Appendix, p. 276.) 

In the Warwick Case, again, there is an obvious reference to curtesy. 
The patent was granted in 28 Hen. VI. (See Eot. Pari. ; also Eedes- 
dale Committee, Vol. 5, p. 273.) It recites certain prior letters patent 
which had been surrendered, and goes on to grant to Eichard Neville 
and his wife, and the heirs of her body, the name, title, honour, and 
dignity of Earl of Warwick, with the same pre-eminence as Henry, 
Duke of Warwick, had before he was created duke, although Eichard 
and Anne had then no issue ; and also declares that Eichard shall be 
Earl of Warwick during his life, and Anne, Countess of Warwick, 
and the heirs of her body Earls of Warwick, with remainder, in default 
of issue of Anne, to Margaret, Countess of Shrewsbury, and the heirs 
male of her body, with remainder to the heirs general of her body, 
with remainder to the right heir of Eichard, then late Earl of Warwick. 
The Anne herein referred to was the daughter of Eichard Beauchamp, 
Earl of Warwick, and cousin and heir of Anne, only daughter and 
heir of Henry, Duke of Warwick, and the patent is material because 
the grant is made ''licet iidem Eicus et Anna exitum inter se ad 
presens non habeant," thus seeming to indicate that in the ordinary 
course Eichard would not have the title until issue bom. 

In the recent Earldom of Norfolk Casey 1907 (A. C. 10), it was 
argued that there was no such thing known to the law as the husband 
of a peeress being summoned jure uxoris, whereupon the following 
discussion took place : — 

Lord Davey : That was very common in ancient times — that the 
husband of a female heir sat in this House in right of his wife. 

Counsel : I think in most of the cases your Lordship will find a 
grant made to him. 

Lord Davey : I do not think so. 

Lord HaUhury : You say that it was rather the practice to do the 
thing by giving an express grant than that it followed as a matter of 
law. 

Counsel : Yes ; I will deal with that. 
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Lord Davey : It may be bo ; of coiirse, he could not sit unless a writ 
were issued to him. 

Counsel: No. 

Lord Davey : And the issue of a writ to the husband of a female 
heir did not create a new peerage, but gave him the ODJoyment of his 
wife's peerage. I think probably that is the solution of it. 

Lord Hahhury : I think that is what seems to be the law. 

An interesting case occurred in the reign of Henry VIII. Mr. The Talboyi 
Wymbish had married Elizabeth, Baroness Talboys, the holder of the ^"'^'^ ^^' 
barony — which had been created by writ in 1529 — and claimed the 
dignity jure uxorie. The King consulted the two Ohief Justices and 
others. The Chief Justices confessed the custom concerning the 
tenant by curtesy to be consonant to the common law, for the common 
law admitted him to his wife's inheritance of which she was seised 
during the coverture, and that might descend to their issue, and the 
title is a preservation of the inheritance, which Dr. Oardiner con- 
fessed ; and the law granting the more — which is the possession of the 
barony— cannot be intended to deny the less, which is the dignity, the 
thing incident to it. '^ As it standeth with the law," said the King, 
'^ the tenant by curtesy should have the dignity, so it standeth with 
reason ; but I like not that a man shall be this day a lord and to- 
morrow not, without crime committed, and it must so fall out with the 
husband of a baroness if she die having had no child by him." The Chief 
Justice affirmed that in that point the common law dissented not from 
the King's reason, for the husband that never had issue is thought to 
have no interest in law in his wife's inheritance more than in respect 
only that he is a husband ; but having a child he hath acquired a 
state in law, and is admitted to do homage and not before. . . . The 
King for resolution said that forasmuch as by their speeches he under- 
stood that there was no force of reason nor law to give the name to 
him that had no issue by his wife, that neither Mr. Wymbish nor any 
other from henceforth should use the style of his wife's dignity, but 
such as by the curtesy of England hath also right to her possessions 
for term of his life : to which opinion the persons aforenamed applauded, 
and so the King's sentence stood. 

Fifty years later, however, in 1580, Bichard Bertie, who had married WtWmghhy 
Catherine, Duchess of Suffolk and Baroness Willoughby, and had ^^'^ ^^•^• 
issue by her, claimed the Barony of Willoughby as tenant by the 
curtesy in right of his wife. The barony had been created by writ in 
1313. The claim was referred by Elizabeth to Lord Burghley and to 
other Conmiissioners, together with the claim for the same dignity 
made by Peregrine Bertie, the son of the claimant ; and the Commis- 
sioners made their report in favour of the son, who was accordingly 
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admitted to the dignity in the lifetime of his father. (See Collins' 
Claims, p. 1.) 
The Daeres In 1604 a claim was made by Sir Samson Leonard to the dignity of 

« eijf au, Ij^jqj^ £^ right of his wife Margaret, Baroness Daeres, who was seised 
of a barony created by writ in 1321 ; but the baroness died before any 
decision, and the affair was compromised in 1612 by the King's 
granting precedency to the husband to a claimant as eldest son of 
Lord Daeres. (See Collins' Claims, p. 24.) 

Since the aboye there have not been any claims to dignity by 
curtesy of England, and it may be taken therefore that, whatever was 
the older practice, it has now become obsolete. It belonged to a 
period in our history when the personality of the wife was much more 
completely merged in that of the husband than in modem times. 
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CHAPTEE X. 

RIGHTS, DUTIES AND PRIVILEGES OP PEERAGE. 

The Right of Summons to Parliament. 

A PEER has, by virtue of his peerage, the right to a summons to Right to a 
Parliament as a temporal peer unless (1) he is disqualified as herein- «amnw>iii. 
after mentioned, or (2) is a peer only as holder of a Scotch or Irish 
peerage. 

This right to a summons is one to which the peer is entitled ex 
dehito justitm by the constitutional usage of many centuries, and the 
right must be treated as having existed at the least from the time that 
Parliament assumed its present shape in the reign of Edward I. 

That King and his immediate successors did not, it is true, always 
recognize the right, and would seem to have thought that the Crown 
had a discretion as to which of the peers it should summon. But 
irregularities like these incident to early and unsettled times cannot 
impugn or derogate from rights resting on long-continued and indis- 
putable usage, and therefore conclusively evidencing the common law. 

Lord Coke recognizes the right very clearly. "Every lord of 
Parliament," he says (IV. Inst. Chap. 4), ** either spiritual, as arch- 
bishops and bishops, or temporal, as dukes, marquises, earls, viscounts 
and barons, peers of the realm and lords of Parliament, ought to have 
several writs of summons." 

And again, '' The lords temporal, dukes, marquises, earls, viscounts 
and barons, who sit by reason of their dignities which they hold by 
descent or creation, in number at this time 106, and likewise every 
one of these, being of full age, ought to have a writ of summons 
ex dehito jusUiia" 

The form of writ used for summoning a peer has from time to time Form of writ 
varied slightly. The following is a specimen of a form in use in the ^^ ®®^' 
fourteenth century : — 

" Henricus Dei gratid Eex Angliee et Francise et Dominus Hibemite 
dilecto et fidele nostro N chivaler salutem. Quia avisamento 

consilii nostri pro quibusdam arduis et urgentibus negociis nos statimi 
et defensionem regni nostri Anglia) ac ecclesise Anglicanee concemen- 
tibus quoddam parliamentum nostrum apud Westmonasterium die 
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Form of writ 
(preeent). 



Bemedy for 
non* 

BQIDXDOllfl* 



J%e Bristol 
Cote 
(Charles I.). 



lunao, &c., &c. teneri ordinavimus et ibidem yobiscum ac cum ceteris 
prelatis magnatibus et proceribus dicti regni nostri collegium habere 
et tractatum yobis in fide et ligeancia quibus nobis tenemini firmites 
impingendo mandamus quod consideratis dictorum negociorum 
arduitate et periculis iminentibus cessante quacunque excusacione 
dictis die et loco personalitas intersitis nobiscum ac cum certeris 
prelatis magnatibus et proceribus predictis super dictis negociis 
tractatum yestrumque consilium impensuri. Et hoc sicut nos et 
bonorem nostrum ac salyacionem et defensionem regni et ecclesise 
predictorum expedicionemque dictorum negociorum nostrum diligitis 

nulla tenus omittatis. Teste me ipso apud xx die Augusti, &c." 

The form of writ now in use doselj follows the old form, and runs 
as follows: — 

Edward the Seyenth by the grace of God of the United Kingdom of 
Great Britain and Ireland and of the British Dominions beyond the 
seas King Defender of the Faith to our Greeting Whereas 

by the adyice and consent of our Council for certain arduous and 
urgent affairs concerning us the state and defence of our said United 
Kingdom and the Church we haye ordered a certain Parliament to be 
holden at our City of Westminster on the day of next 

ensuing and there to treat and haye conference with the prelates, 
great men and peers of our realm We strictly enjoining command 
you upon the faith and allegiance by which you are bound to us that 
the weightiness of the said affairs and inmiinent perils considered 
( waiying all excuses) you be at the said day and place personally present 
with us and with the said prelates great men and peers to treat and 
giye your counsel upon the affairs aforesaid. And this as you regard 
Us and Our honour and the safety and defence of the said United 
Kingdom and Church and despatch of the said affairs in no wise do 
you omit. 

Witness ourselyes at Westminster the day of in the 

year of our reign. 

To 
A writ of summons to Parliament, 
the of next. 

Where a peer properly entitled to be summoned to Parliament is 
not so summoned, his remedy is to petition the Crown. The petition 
is a petition of right, and if the Crown ignores the daim, the 
petitioner's remedy is to bring the matter before the House of Lords, 
the refusal of the writ being an infringement of the priyileges of the 
House. 

The case of the Earl of Bristol, in the time of Charles I., is the 
leading authority on the point. In that case certain charges had been 
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made against the Earl, but he was neither put on his trial for the 
alleged offences nor was he summoned to Parliament. He petitioned 
the Lords for redress, and the Committee to whom his petition was 
referred reported that there was no instance on record in which a peer 
capable of sitting in Parliament had been refused his writ. After 
some delaj the petitioner received a writ of sunmions recognizing his 
right. 

Writs of summons to Pai-liament were always under the Oreat Seal Sealing of 
until the passing of the Crown Office Act, 1877 (40 & 41 Vict. c. 41). ^^• 
Since then the writs have been sealed with a wafer Great Seal, in 
accordance with sect. 4 of the Act. These impressions are made 
under the direction of the Privy Council, with the same device as the 
Great Seal ** ... to bo taken in the words of the Act in such manner 
and of such size or sizes as they may from time to time prescribe, on 
embossed paper, wax wafer, or other material, and any such im- 
pressions . . . shall be in the same custody as the seals of which they 
are impressions, and when attached to, or embossed on, any document 
required to be or usually authenticated by or under the Great Seal . . , 
shall confer on that document the same validity in all respects as if 
the document itself had been authenticated by, or passed under, the 
Great Seal . . ." 

Writs to Irish representative peers are sealed with the Great Seal in 
use in Ireland. Scotch representative peers do not receive individual 
writs of summons, their election being made pursuant to a separate 
proclamation. The result of the election is certified by the Lord 
Clerk Begister of Scotland to the Clerk of the Crown in Chancery, 
and by him to the House of Lords. 

A peer, other than a new peer, in order to establish his right to Peer present- 
attend Parliament must present his writ of summons at the Table of ^fiT ^nt or 
the House of Lords. A new peer presents the letters patent creating ^ 
his peerage to the Lord Chancellor at the Woolsack, together with 
the writ of summons issued pursuant thereto. 

A peer has also to take the oath of allegiance and supremacy in Oath of 
accordance with 30 Car. 11. c. 1, but he is permitted to affirm under aUegianoe. 
the Parliament Oaths Act, 1866 (29 Yict. c. 19), and the Oaths Act, 
1888 (51 & 62 Vict. c. 46). The oath is to be solemnly and publicly 
made, and subscribed by every member of the House of Peers, at the 
Table in the middle of the said House, before he takes his place in 
the said House, and whilst a full House of Peers is there, with their 
Speaker in his place. (Sect. 3 of the Act.) By sect. 4 Quakers were 
allowed to affirm, and by sect. 5, '' If any member of the House of 
Peers votes by himself or his proxy in the House of Peers, or sits as a 
peer during any debate in the said House without having made and 
subscribed the oath hereby appointed, he shall, for every such offence. 
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be subject to a penalty of 500/., to be recovered by action in one of 
her Majesty's superior Courts at Westminster." Peers have sometimes 
iDadvertently incurred this penalty. In such a case, they have some* 
times been relieved by special Act of Indemnity. 

By the Promissory Oaths Act, 1868 (31 & 32 Vict. c. 72), the oath 
of allegiance runs as follows: — 

'^ I, , do swear that I will be faithful and bear true allegiance 

to his Majesty King Edward VII., his heirs and successors, according 
to law, so help me Ood." 

A peer is entitled to privilege even though he has not qualified 
himself to sit by taking the oaths. (See the decision of the Lords, 
"Lords' Journal," 24th February, 1691, and 13th May, 1720.) 
EarU : their Does an earl sit as an earl or as a baron ? This question has some- 
®' times been debated, and the Lords' Committee appear to take the 

view that in early days earls sat in respect of their baronies. Thus, in 
their third Beport (see p. 20), the Committee say, "Whether the 
earls were summoned to the Common Council of the realm as earls or 
(as the ecclesiastical dignitaries were) by reason of their possessing 
lands denominated baronies, and, therefore, barons, the Committee 
cannot venture to assert, though there may be strong ground for 
supposing that they were properly members of the Common Council of 
the realm rather as barons than as earls." 

Then in their third Eeport (at p. 150), referring to a charter of 
the time of Henry I., the Committee say, " It seems, therefore, not 
improbable that the name of earl was then merely a name of dignity, 
and that those who were styled earls were not members of the 
Common Council of the kingdom as earls but as barons." 

On the other hand, the cases following require consideration : — 

1. In 16 Eich. II. Aubrey de Vere was, by charter made with the 
assent of Parliament, restored to the Earldom of Oxford, to him and 
his heirs male for ever, and was immediately sunmioned to, and sat in. 
Parliament as Earl of Oxford, although he had no barony in him. 

2. In 20 Bich. II. John de Beaufort, the legitimated son of John of 
Gaunt, Duke of Lancaster, was granted the Earldom of Somerset, and 
took his seat at once, though he had no barony. With reference to 
this the Bedesdale Committee say, *^ Upon this transaction it may be 
observed that John de Beaufort had not been summoned to Parliament 
by writ previous to his introduction stated in the Boll, nor was any writ 
issued to him for the purpose of his introduction. He was probably 
brought into the Parliament by a verbal message from the King, and 
the King's pleasure was then declared by the Chancellor in the King's 
name, and by production of the patent under the Great Seal, unless 
the seal was at the time affixed to the instrument in the King's 
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presence in Parliament. John de Beaufort does not appear to have 
been before a baron ; he probably had no territorial barony, and as he 
was not ever summoned to Parliament as a baron he was not, after 
his creation and taking his seat in Parliament, a baron of the realm, 
though a peer of the realm, except as an earl might be deemed a 
baron." 

3. In 1 Hen. IV., when Michael de la Pole, son and heir of the 
attainted Earl of Suffolk, was restored to the earldom and took his 
seat, but was not restored to his father's barony. (See Eedesdale 
Committee's fourth Eeport, p. 276.) 

4. In 13 Hen. IV. the King's brother was created Earl of Dorset, 
but the patent contained no grant of a barony. (See Eedesdale 
Committee's third Eeport, p. 196.) 

6. In 2 Hen. V. Henry Percy was restored, with the authority of 
Parliament, to the Earldom of Northumberland under attainder, but 
there was no restoration to the barony of his ancestors. (See Eedes- 
dale Committee's third Eeport, p. 278.) 

6. In 9 Edw. IV. George Neville was created Duke of Bedford in 
tail male, without any other dignity being granted to him, and he sat 
in Parliament accordingly. 

7. In 1762 William Courtenay was created Viscount Courtenay 
without any barony being conferred on him. lie sat in Parliament 
accordingly. 

These cases, cited from various reigns, go far to negative the view 
of the Eedesdale Committee that an earl sat not in respect of his 
earldom but in respect of his barony, showing, as they do, that an 
earldom conferred on the holder the right to a summons, that is, to a 
summons as an earl, and, therefore, as a peer, and this is in accordance 
with the view generally held. (See Comyns' Digest, Dignity, c. 4, 
where the learned author says that *' if a patent under the Great Seal 
of England creates one an earl, he shall be a peer of England.") 

Lastly, Lord Eedesdale himself, in the Berkeley Case, 1861 (8 H. L. C. 
p. 144), said: **And the grant of an earldom conferred a seat in 
Parliament, and precedence from the date of the instrument conferring 
the earldom, without any regard to the writ of summons or sitting, has 
always been allowed for the House." 

The Duty of a Peer to Attend on the Summons. 

The right of a peer to a writ of summons involves, and has from Daty to 
time immemorial involved, a correlative on his part to attend in accord- ***®^<^ ^^ 

BUimilODS. 

ance with the summons. A recognition of this duty may be found in 
the Patent EoUs (21 Edw. III.), where Hugh, Earl of Devon, at the 
request of his eldest son, and of William, Earl of Northampton, is 
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exempted from future attendance in Parliament on account of his 
infirmities, provided he always sent his proxy. 

In 27 Edw. HI. letters patent under the Ghreat Seal are granted to 
James de Audeley, that for his whole life he shall be quit of going to 
our Parliaments and Ck>uncils, and to those of our heirs. 

And again, Bobert de Insula is excused from attending in Parlia- 
ment by patent (42 Edw. HE.). There are numerous other instances. 
(See them set out in Nicolas's Eeport of De Lisle Casey p. 65.) 

The duty to attend the Sovereign and Oouncil was recognized and 
affirmed by a Statute of 5 Bich. II. c. 4, which may be regarded as 
declaratory of the common law. It provides as follows : — 
f*^Gh* TT Item, the King doth will and command, and it is assented in the 

0. 4. Parliament by the prelates, Lords and Commons, that all and singular 

persons and commonalties which from henceforth shall have the 
summons of the Parliament, shall come from henceforth to the 
Parliaments in the manner as they are bound to do, and [have] been 
accustomed within the realm of England of old times. And if any 
person of the same realm which from henceforth shall have the said 
summons, be he archbishop, bishop, abbot, prior, duke, earl, baron, 
banneret, knight of the shire, citizen of city, burgess of borough, or 
other singular person or commonalty, do absent himself and come not 
at the said summons, except he may reasonably and honestly excuse 
him to our Lord the King, he shall be amerced, and otherwise 
punished, according as of old times hath been used to be done within 
the said realm in the said case. And, if any sheriff of the realm be 
from henceforth negligent in making his returns of writs of the 
Parliament, or that he leave out of the said returns any cities or 
boroughs which be bound, and of old time were wont to come to the 
Parliament, he shall be [amerced or otherwise] punished in the 
manner as was accustomed to be done in the said case in times past. 

This statute recognizes and affirms in the plainest terms the 
obligatory character of the ancient usage of the Lords to go to 
Parliament when summoned, and it enacts in effect that they shall 
from thenceforth attend in accordance with such usage. 

Coke says: "If a lord depart from Parliament without license, it 

is an offence done out of Parliament, and is finable by the Lords." 

(Inst. 4, p. 43.) 

Difiqualifioa. A peer's right to a writ is subject to certain 
tions for ngnt * o o 

to writ. 

Disqualifications. 
Infancy. 1. Infuicy. — The first of these is infancy. By the Standing Orders 

of 22nd May, 1685, no lord under the age of one-and-twenty years 
shall be permitted to pit in the House. Apart from this order there 
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is nothing that would seem to prevent a peer under the age of twenty- 
one years from sitting; that is to say, an English or Irish peer. 
Scotch representative peers must be of full age. (See Hatsell's 
Precedents, Vol. 11. p. 11.) 

2. Felony. — ^Under 33 & 34 Vict. c. 23, abolishing forfeiture for Felony, 
treason or felony, it is provided that '^ if any person hereafter con- 
victed of treason or felony for which he shall be sentenced to death 

or penal servitude for any term of imprisonment with hard labour or 
exceeding twelve months, he is to become (and until he shall have 
suffered the punishment to which he had been sentenced, or such 
other punishment as by competent authority may be substituted for 
the same, or shall receive a free pardon from [His] Majesty), shall 
continue thenceforth incapable ... of sitting or voting as a member 
of either House of Parliament." 

3. Bankruptcy.— By sect. 32 of the Bankruptcy Act, 1883, it is pro- Bankruptcy, 
vided that where a debtor is adjudged bankrupt he shall, subject to 

the provisions of the Act, be disqualified for sitting or voting in the 
House of Lords or in any Committee thereof, or being elected as a 
peer of Scotland, or of Ireland, to sit and vote in the House of Lords, 
but that the disqualification is to be removed and cease if and when 
the adjudication of bankruptcy against him is annulled, or he obtains 
from the Oourt his discharge, with a certificate to the effect that his 
bankruptcy was caused by misfortune without any misconduct on his 
part ; and under sect. 5 of the Bankruptcy Act, 1 890, the disqualification 
only continues for five years from date of discharge. By sects. 6 & 7 
of 34 & 35 Vict. c. 50, any person disqualified from sitting and voting 
in the House of Lords who sits and votes, or attempts to sit or vote in 
that House, or in any Committee thereof, is to be guilty of a breach 
of privilege, and to be dealt with as the House of Lords may direct ; 
and by sect. 7 of the same Act provision is made for giving notice to 
the Speaker of the House of Lords of the bankruptcy of a peer. 
Privilege of Parliament will not now prevent a peer, if he commits 
an act of bankruptcy, from being dealt with in like manner as if he 
had not such privilege. (Bankruptcy Act, 1883, s. 124.) 

A peer's amenability to bankruptcy will not, however, affect his 
immunity from arrest for debt. 

The possession of a peerage is a disqualification for a seat in the sitting in 
House of Commons, unless the peerage be an Irish one. Commons. 

A peer of Parliament is incapacitated from voting at an election for Voting at 
members of the House of Commons, and is, therefore, not entitled to ejection for 
a place on the register of voters, and his name, if there, ought to be 
struck off on its being proved that he is a peer of Parliament. {Earl 
Beauchamp v. Madresfield, 1872, L. E. 8 C. P. 245.) 
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Priyiieges. Privileges of a Peer. 

Freedom 1. Freedom firom Arrest. — ^From time immemorial a peer has been 

from arrest, privileged from arrest, but this immunity is only in respect of ciyil 
proceedings, and does not extend to treason, felony, or breach of the 
peace, or refusing to give security for the peace. Numerous instances 
of the assertion and recognition of this privilege are given in Hatsell, 
Vol. I., and in May, c. 5, and the Act 1 Jac. I. c. 13, recognises the 
privilege. One of the most instructive cases ia the following: — 
On 14th March, 1625, Charles I. had committed the Earl of Arundel 
to the Tower, but the cause of his commitment was not expressed. 
It was supposed to be on account of the marriage of his eldest son with 
the sister of the Duke of Lennox, a relation to the King. The Lord?, 
strongly discontented that he was committed sitting the Parliament, 
resolved to take the matter into consideration, and so to proceed as to 
give no just offence to his Majesty and yet preserve the privilege of 
Parliament. Upon this, the Lord Keeper acquainted the House that 
he was commanded by his Majesty to deliver this message to their 
Lordships, namely, that the Earl of Arundel was restrained for a 
misdemeanour which was personal to his Majesty and lay in the 
proper knowledge of his Majesty, and had no relation to matters of 
Parliament. The Lords, however, immediately resolved themselves 
into a committee, and the House being resumed, the Lords' Sub- 
conmiittees for Privileges were appointed to search for precedents 
concerning the commitment of a peer of this realm during the time of 
ParHament, and several of the judges were ordered to attend their 
Lordships. ... On the 8th April the Lord President reported the 
proceedings of the sub-committees. First, that the King's counsel 
had searched and acquainted the Lords with all that they had found 
in records, chronicles, or stories touching this matter unto which the 
Lords' Committees had given a full answer, and also showed such 
precedents as did maintain their own right. This report being read, 
it was agreed, upon the question by the whole House, nemine contra- 
dicente: ^^ That the privilege of this House is that no lord of Parliament 
sitting in Parliament, or within the usual times of privilege of Par- 
liament, is to be imprisoned or restrained without sentence or order 
of the House, unless it be for treason or felony, or for refusing to 
give surety for the peace." And a committee was appointed to consider 
of a remonstrance of the privileges of the peers of Parliament and of 
the number of petitions to be made unto his Majesty to enjoy the 
same. After some delays and evasive answers the Lords resolved: 
'* That all other business shall cease, and that consideration be had 
how their privileges may be preserved to posterity." Eventually, 
however, the ^ing gave in, and upon Thursday, the 8th June, the 
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Lord Keeper delivered this message from his Majesty: "That, in 
pursuance of his message of the Saturday last to take away all dispute, 
and that the privileges of the Lords may be in the same estate as 
they were when this Parliament began, his Majesty hath taken off 
his restraint of the Earl of Arundel whereby he hath liberty to come 
to the House." And the Earl of Arundel, being present, did render 
his most humble thanks to his Majesty for this his gracious favour to 
him, and gave their Lordships also most hearty thanks for their often 
intercession to the King, and protested his loyalty and faithful service 
unto his Majesty. 

A person succeeding to a peerage whilst under arrest has been held 
to be entitled to his discharge by virtue of his privilege. Thus, where 
in 1849 Lord Harley succeeded on the death of his father to the 
Earldom of Oxford, being then in custody in the Queen's prison, it 
was contended that he was not entitled to privilege until he had taken 
his seat as a peer; but this contention was overruled, and his lordship 
was discharged. {McCahe v. Lord Harley, May, 143.) 

The privilege formerly extended to the servants of a peer during 
session, and twenty days before and after. (May, 106 and 108 ; 
Anson, 226.) 

The value of the immimity from arrest has, however, been greatly 
diminished by the abolition of arrest on mesne process (1 & 2 Vict, 
c. 110, 8. 1), and by the Debtors Act, 1869, whereby, with certain 
exceptions, it is enacted that no person shall, after the commencement 
of this Act, be arrested or imprisoned for making default in payment 
of a sum of money. The cases excepted from tlie operation of the 
enactment are specified in sect. 4 of the Act, and include default in 
payment of a penalty, or sum in the nature of a penalty, other than 
a penalty in respect of any contract ; default in payment of any sum 
recoverable summarily before a justice or justices of the peace; 
default by a trustee or person acting in a fiduciary capacity, and 
ordered to pay by a Court of Equity any sum in his possession or 
under his control ; and various other defaults. Power is also reserved 
to the Court by the Act (sect. 5) to commit to prison for a term not 
exceeding six weeks, or until payment of the sum due, any person 
who makes default in payment of any debt or instalment of any debt 
due from him in pursuance of any order or judgment of that, or any 
other competent Court, subject, liowever, to the qualifications therein 
set forth. In all these exceptional cases, however, the peer's im- 
munity from arrest is still available to protect him, and the remedy 
against him is not arrest but sequestration, under Ord. XLIII. r. 6, 
of the Supreme Court Eules. 

Numerous cases, in which the privilege of both Houses of being 

p. L 
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free from arrest has been asserted and admitted, are set forth in 
Hatsell's Precedents, Vol. I., and in Elsynge. 

TiM by 2. Trial by Peers. — Another privilege of peerage is that a peer has 

a right when indicted of high treason, or felony, or of misprision of 
either, to be tried by his peers. 

This ancient right or privilege may, according to Finch, L. C, be 
traced to a period antecedent even to the Conquest. ** They," said 
the Lord Chancellor in his address as High Steward in the trial of 
Lord Morley, 1678 (7 State Trials, 145), "look but a little way that 
find this in the steps of the Norman Conquest, for it is to be found 
even in the footsteps of the Saxon Monarchy, when Godwin, Earl 
of Kent, was tried by earls and barons." 

Be this as it may, it is certain that the wording of the Great Charter 
has been uniformly treated as recognizing and afdrming the right of 
a peer to be tried by his peers. 

Thus in 1 Edw. III. Henry of Lancaster, brother and heir of 
Thomas, Earl of Lancaster (beheaded and attainted in 1322), peti- 
tioned Parliament for a reversal of tlie judgment as erroneous, and 
amongst other things : — 

" Dicit etiam quod erratum est in hoc, quod cum predictus Thomas 
comes fuisset unus parium et magnatum regni, et in Magna Carta de 
libertatibus Anglite contineatur quod * nullus liber homo capiatur 
imprisonetur aut disseisiatur de libero tenemento suo vel libertatibus 
sen liberis consuetudinibus suis, aut utlagetur aut exuletur, nee aliquo 
modo distruatur nee dominus Rex super ipsum ibit, nee super eum 
mittet, nisi per legale judiciim parium suorum, vel per legem terree ' 
predictus Thomas comes per recordum regis ut predictum est, tempore 
pacis erronice morti fuit adjudicatus, absque arenamento sen respon- 
sione, sen legali judicio parium suorum, contra legem terraD et contra 
tenorem Magnse Chartee predict©." (Eot. Pari. II. p. 5.) 

And the judgment was annulled by Parliament accordingly. 

Again, in 1330 (3 Edw. III.) judgment of high treason and for- 
feiture was given against Boger Mortimer, Earl of March, upon 
articles ot accusation charged at the suit of the King, and as appears 
from Rot. Pari. Vol. 11. p. 53, this judgment was given by the earls, 
barons, and peers of the realm as judges of Parliament. 

Conversely, when in the same Parliament the peers were called on 
to try Simon de Beresford for treason they refused, saying that the 
said Simon was not their peer and, therefore, that they were not bound 
to judge him as a peer of the land. 

Another historical instance in point is that of Richard, son and heir of 
that Edmund, Earl of Arundel, who was condemned and beheaded with- 
out legal trial in 18 Edw. II. This Richard petitioned (5 Edw. III.) that 
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he might be restored to hie rights and heritage, considering that the 
said earl was put to death by violation of the Oreat Charter, which 
enacted *' nul conte baron ne nul autre du roialme soit jugge mais 
per proces de ses pieres," and relief was granted him by Parliament 
on this ground. (See Hot. Glaus. (5 Edw. III.), and Bedesdale Ckmi- 
mittee's Beports, Yol. V. p. 24.) And this was followed by an Act 
of Parliament (28 Edw. III. Hot. Pari. 11. p. 256), reversing, on the 
same ground, the Act of 1 Edw. III., by which the dececused earl's 
estate had been forfeited. 

As a sidelight on the subject the following enactment extracted from 
the Eolls of Parliament (15 Edw. m.), Vol. II. p. 132, maybe cited:— 

** Item pur ce q avant ces heurs piers de la terre oimt este arestuz et 
emprisonez et lour terres et tenements biens et chateux seisiz en mayns 
des rois et ascuns mys a la mort sans juggement de leur piers accordez 
est et assentuz que nul pier de la terre officer ou autre por cause de 
son ofice ne des choses touchantes son office ne per autre cause soit 
mesnes en juggement a perde de leur terres tenemts biens ne chalelx 
n'estre arestuz n 'emprisonez autlagez exulez ne f orsj uggez ne respondre 
n'estre j uggez sinoun per agard des ditz piers en Parliament," &o. 

Finally, in 1442, the privilege, as guaranteed by the Oreat Charter, 
received parliamentary recognition in the Act 20 Hen. VI. c. 9, which 
runs as follows : — 

'* Item Whereas it is contained in the Great Charter amongst other 
things in the form which followeth: No freeman earl be taken or 
imprisoned or deseised of his freeholds his liberties affairs customs 
or shall be outlawed or banished or in any way destroyed nor will wo 
go upon him or send upon him but by the judgment of his peers or 
by the law of the land. In which statute no mention is made how 
women, ladies of great estate, married or sole, shall be put to answer," 
and accordingly the statute proceeds to enact that they are to be "brought 
to answer, and put to answer, and judged before such judges and peers 
as the peers of the realm should be if they were indicted or impeached 
of such treason or felony in like manner and form and not otherwise." 

If Parliament is sitting the accused peer has a right to be tried in Two 
the House of Lords ; that is, in ihe Court of our Lord the King in *""'"**^* 
Parliament. If Parliament is not sitting, then he has a right to be 
tried in the Court of the Lord High Steward.* There is a considerable 
difference in substance between these two tribunals, although they 
have certain features in common. 

The office of Lord High Steward used to be hereditary, but this has 

• For centmies the Court of the Lord High Steward has heen a recognized part 
of the Gonstitiition, see lY. Inst. 5S, Blackstone lY. 258 ; but doubts as to the 
regularity of its origin have of late been expressed. See note at conclusion of 
Appendix. 

l2 
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not been so for centimes. The settled practice is, when the necessity 

arises, for the Crown to issue a conimission, appointing a peer to be 

Lord High Steward pro hac vice for the time. (Blackstone, IV. 258.) 

The Court of Even where a peer is to be tried before the King in Parliament, it 

Parliament! ^® usual for the House to apply to the Crown to appoint a Lord High 

Steward for the occasion to preside at the trial ; but his powers in such 

a case are very different to those of the Lord High Steward presiding 

in the Court of the Lord High Steward. 

The Court of In the latter case the Lord High Steward sits alone as judge, and 

Steward ^^^ rules all points of law and practice. The other peers who take part 

in the trial are merely judges of fact. In the case of trial of a peer in 

the Court of our Lord the King in Parliament the position is different. 

All the peers present sit as judges; the Lord High Steward merely 

occupies the position of president or Speaker. Each peer votes upon 

every question, whether of law or of fact ; and, in case of a difference 

of opinion, the matter is decided by a majority of votes, the Lord 

High Steward having only one vote as a peer and member of the 

Court. 

Whichever may be the tribunal before which the trial takes place — 
the King in Parliament or Court of the Lord High Steward— the 
judges of the ordinary Courts of law are summoned to attend and 
advise on points of law. 

These distinctions between the two tribunals, which have not always 
been duly appreciated, will be found fully discussed and judicially 
recognized in the case of Earl Ferrers, tried for murder 1 7th April, 
1760, where the opinion of the judges was taken and was delivered 
by the Lord Chief Baron, Sir Thomas Parker, with weighty reasons 
and explanations. These are set out at length in Foster*s Crown 
Cases, p. 139 et seq. 

Various instances of the trial of peers in full Parliament and in the 
Court of the Lord High Steward may be found in Howell's State 
Trials; but it may be sufficient here to refer to the trial in full 
Parliament in 1746 for treason of the Earl of Kilmarnock, the Earl 
of Cromtirty, and Lord Balmerino (18 State Trials, 441), a case which 
is the more instructive because the report sets out the commission in 
that case granted to the Lord Chancellor Hardwick as Lord High 
Steward **for this time," and because the trial took place after the 
statute of 7 Will. III. below mentioned ; the trial of Earl Ferrers in 
full Parliament in 1760 for murder (19 State Trials, 886); and the 
trial in full Parliament in 1901 for bigamy of Earl Eussell (1901, 
A. C. 446). 

The following are instances of trials in the Court of the Lord High 
Steward : — 
The trial of Lord Morley, in 1666, for treason (6 State Trials, 777), 
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in which case the Lord High Steward's commission is set out verbatim. 
The trial, in 1678, in the Court of the Lord High Steward, of Lord 
Cornwallis, for murder. (7 State Trials, 145.) The trial of Lord 
Delamere, in 1686, for high treason. (11 State Trials, 510.) 

As to origin of Court of Lord High Steward, see note at conclusion 
of Appendix. 

And the following further cases of trial in full Parliament are of 
interest: — The trial of Viscount Stafford for treason in 1680. (7 State 
Trials, 1294.) The trial of Earl Danby for treason in 1C85. (11 
State Trials, 599.) 

By 7 Will. III. c. 3, s. 11, after reciting that upon trials of peers 7 Will. III. 
or peeresses a major vote is sufficient either to acquit or condemn, it °- ^• 
was enacted that upon the trial of any peer or peeress, either for 
treason or misprision, all the peers who have a right to sit and vote in 
Parliament shall be duly summoned, twenty days at least before every 
such trial, to appear at every such trial, and that every peer so sum- 
moned and appearing at such trial shall vote in the trial of such peer or 
peeress so to be tried, every such peer first taking the oaths, &c. But 
the Act provided that neither this Act nor anything therein cpntained 
shall anywise extend to, or be construed to extend to, any impeach- 
ment or other proceedings in Parliament, in any kind whatsoever, and 
that this Act, nor anything therein contained, shall anyways extend to 
any indictment of high treason, nor to any proceedings thereupon for 
counterfeiting his Majesty's coin, his Great Seal or Privy Seal, his 
Sign Manual or Privy Signet. It is well settled that this Act, notwith- 
standing the proviso, applies not only to the Lord High Steward's 
Court, but also to a trial before the King in Parliament. This was so 
decided in the case of the Earl of Kilmarnock and others, 1746 (18 
State Trials, 442). 

The benefit of this Act, which deals only with treason, was extended 
to offences declared to be treason by another Act, passed in the reign 
of Queen Anne (2 & 3 Anne, c. 20, s. 43), and which included corre- 
spondence, or treating with the Queen's enemies or rebels, &o. By 
6 Anne, c. 23, s. 12, provision was made for the indictment of peers 
of Great Britain who had committed high treason and other felonies 
in Scotland. 

Coke's Inst, that a nobleman cannot waive his trial by his peers 
(3 Inst. 29). This is in accordance with the answer of the judges in 
Lord Dacre^s Case (26 Hen. VIII.) on a question whether he might 
waive his trial by his peers ; the judges agreed that he could not, for 
the statute of Magna Charta is in the negative, '^ Neo super earn 
ibimus nisi per legale judicium parium suorum." (Kelyng's Hep. 
p. 56.) 
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3. Freedom of Speech in Parliament. — ^This is an ancient and well- 
recognized privilege of the peers. 

4. Immunity from Civil Actions. — One of the privileges formerly 
attaching to peerage was that of not being impleaded in any civil 
action or proceeding ; but this privilege has been modified by a series 
of statutes. The first of these (12 & 13 Will. III. c. 3) enacted that 
any person might commence and prosecute actions against any peer, 
or member of Parliament, or their servants, or others entitled to 
privilege in the Courts at Westminster and the Duchy Court of 
Lancaster immediately after a dissolution or prorogation, imtil the 
next meeting of Parliament, and during any adjournment for more 
than fourteen days, and that during such times the Court might give 
judgment and award execution, and the privilege was limited in other 
respects by the same statute. By a later statute (2 & 3 Anne, c. 18) it 
was enacted that no action, suit, process, proceeding, judgment or 
execution against privileged persons employed in the Bevenue or any 
office of public trust, or any forfeiture, penalty, &c., should be stayed 
or delayed by or under colour or pretence of privilege of Parliament. 

The Act of 12 & 13 Will. HI. c. 3, had extended only to the 
principal Courts of law and equity; but by 11 Geo. II. c. 24, all 
actions under it in relation to real and personal property were allowed 
to be commenced and prosecuted in the recess, and during adjourn- 
ments of more than fourteen days, in any Court of Becord. 

Finally, by 10 Geo. III. c. 50, it was enacted **that any person may 
at any time commence and prosecute any action or suit in any Court 
of Becord or Court of Equity or of Admiralty in all cases matrimonial 
and testamentary, against any peer or lord of Parliament of Great 
Britain ... or against any of their menial or other servants, or any 
other person entitled to the privilege of Parliament; and no such 
action, suit, or other process or proceeding thereupon shall at any 
time be impeached, stayed, or delayed by or under any colour or 
pretence of any privilege of Parliament." (See also 45 Geo. III. c. 124, 
and 47 Geo. m. Session 2, c. 40. See Bankruptcy Act, 1883, s. 124 : 
'* If a person having privilege of Parliament commits an act of bank- 
ruptcy, he may be dealt with in like manner as if he had not such 
privilege.") This follows the policy of the Bankruptcy Acts, 1861 and 
1869, under both of which a peer was liable to be made a bankrupt. 

Exemption 5. Exemption from Summons as Witness.— Another privilege of a 

from^nmionB p^^ ^^ ^^ ^j^^ ^^^^ ^^^^ ^f jjq^ being served with a subpoena to give 

"^ ^' evidence (1 Hatsell, 169, 175; May, Pari. Pr. 114). And it is still 

the rule that one House of Parliament will not permit its members to 

be summoned by the other without a message desiring his attendance, 
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or without the consent of the member whose attendance is required. 
(May, Pari. Pr. 149.) 

6. Knights on Jury where Peer a Party.— Another privilege at one Riglita to 
time possessed by a peer was that in any action to which he was a on^ur^ 
party he had the right to have knights upon the jury ; but this right 

was in effect abrogated by 24 Oeo. 11. c. 18, s. 4. 

7. Proxies. — Another privilege is, or was, that a peer may by license Proxies, 
obtained from the King make another lord of Parliament his proxy 

to vote for him in his absence. (Blackstone, Vol. I. p. 162.) This is 
a most ancient privilege, as appears supra^ p. 142. But some forty 
years ago (1868) it was by consent abandoned, the House, according 
to a Standing Order, resolving that the practice of calling for proxies 
on a division should be discontinued. 

8. Protest. — Blackstone says that each peer has also a right, by Protest 
leave of the House, when a resolution passes contrary to his senti- J^jJ^iQ^ 
ments, to enter his dissent on the Journals of the House, with the 
reasons of such dissent, which is usually styled his '' protest" 

(Vol. I. p. 162). 

9. Exemption from Jury Service.— A very ancient privilege of the Exemption 

peerage is not to be liable to serve on juries. (See Coke on Littleton, '"^"J y^^ 
* ^ * ^ semoe. 

156 b ; and Lords' Conmiittees' Report, Vol. 1. p. 396.) This exemption 

has now been made matter of statutory right (33 & 34 Vict. c. 77). 

10. Access to Sovereign. — Another privilege of a peer is that of Access to 
personal access to the Sovereign. (See Anson, 227 ; Stubbs' Consti- "^^^^^Sf^- 
tutional History, 515.) 

11. Scandalum Magnatum. — ^By 2 Eich. 11. special provision was Seandalum 
made for the punishment of those who made false statements concern- ^^9^*^^' 
ing prelates, dukes, earls, barons, and other nobles and magnates. 

This statute was supplemented by subsequent statutes (12 Eich. II. 
c. 11 ; 1 & 2 Philip & Mary, c. 3 ; 4 & 5 Philip & Mary, o. 9 ; and 
1 Eliz. c. 6) ; but these enactments have been repealed by the Statute 
Law Eevision Act, 1887 (50 & 51 Vict. o. 59). 

12. Chaplains. — A peer or peeress may appoint chaplains subject Chaplains, 
to the provision of the Statute of Pluralities, which limits the number. 

13. Taking King's Deer. — An ancient privilege of the lords is that Taking 
declared by the Charter of the Forest (9 Hen, HI. c. 11), that every King's deer, 
lord, spiritual or temporal, summoned to Parliament and passing 
through the King's forests, may both in going and returning kill one 

or two of the Eling's deer without warrant in view of the forester, if 
he be present, or on blowing a horn, if he be absent, that he may not 
seem to take the King's venison by stealth. (Blackstone, Vol. I. 
p. 16J.) This privilege is not now exercised. 
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14. Answering "on honour."— Before the abolition of tlie Bill of 
answering in Chancery, a peer enjoyed the privilege of answering a 
Bill ** on his honour " ; but this privilege has disappeared with the 
change in Chaucerj' procedure. 

A ^eer examined as a witness is sworn like a commoner. 

15. Disclaimer of new Privileges.— In 1704 the Lords passed a 
resolution, which was communicated to the Commons at a conference, 
declaring that neither House of Parliament has power by any vote or 
declaration to create to itself new privileges not warranted by the 
known laws and customs of Parliament. 

And to this resolution the Commons assented. (14 Commons 
Journals, 555.) 

Peeresses' Privileges. 

Peeresses, whether they be peeresses by birth, by creation, or by 
marriage, are entitled to the same privileges as peers, but if a peeress 
by marriage should afterwards intermarry with a commoner, she 
forfeits her privileges. (May, Pari. Pr. 110 ; Coke Lit. 166.) By the 
Lords' Standing Orders, No. 53 (May, Pari. Pr. 110), it is ordered and 
declared by the Lords that privilege of Parliament shall not be 
allowed to minor peers, noble women, or widows of peers, saving their 
right of peerage. 

Scotch and Irish Peers. 

As to their status, rights and privileges, see Chap. XIV., infra. 



Lords of 
Appeal. 



Lords 
spiritaal. 



Ordinary Lords of Appeal. 

See as to these the Appellate Jurisdiction Acts, 1876 and 1887, 
supra, p. 88. 

The Lords Spiritual. 

Twenty-six spiritual lords sit in the House of Lords. Formerly, 
the spiritual lords were considered to be peers of the realm, but it is 
now settled that they are not peers, although they are lords of 
Parliament, and therefore that they are not entitled to be tried as 
the peers are. (See Eedesdale Committee's first Beport, 393 ; Anson, 
p. 221 ; May, Pari. Pr. 669, p. 15.) 



Bights and 
privileges of 
the Houfo of 
Lord:}. 



Rights and Privileges of the House of Lords. 

The above are the personal privileges of peers. Beyond these 
personal privileges it is not within the scheme of this work to go, or 
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to enter into the rights and privileges of the House of Lords as 
representing the peerage coUectiTely. It is enough to say that 
among these rights and privileges of the House of Lords may be 
enumerated — 

1. Its power under the Constitution in regard to legislation. 

2. Its power to hear appeals from the Courts below. 

3. Its power to sit as a Court on impeachment of the Commons. 

4. Its right to be attended by the judges for their advice on points 

of law. (Blackstone, Vol. I. p. 162.) 

5. Its power to deal with questions relating to Irish peerages, in 

accordance with 39 & 40 Geo. III. c. 67 (1800). 

6. Its power to deal with questions relating to Scotch peerages under 

lO&ll Vict. c. 52. 

7. Its right to insist that all Bills that may in their consequences in 

any way affect the rights of the peerage, shall, in accordance 
with the custom of Parliament, have their first rise and 
beginning in the House of Lords, and suffer no changes or 
amendments in the House of Commons. (Blackstone, Vol. I. 
p. 162.) 

8. Its power to try all peers and peeresses for treason and felony. 

9. Its exclusive power to determine its own privileges, to declare 

what is a breach of privilege, and to commit for contempt 
parties infringing such privileges. 

10. Its power to release by warrant any peer improperly arrested. 

(May, Pari. Pr. 135—137.) 

11. Its power to determine questions of precedence amongst its 
members. 

12. Its power to declare the law in regard to its own constitution. 



Digitized by 



Google 



154 



CHAPTER XI. 

SURRENDER AND ALIENATION. 

Bjgod*s In early times the idea seems to liave prevailed that a peerage 

(somITi ^^^ ^® alienated by surrender. Thus in 30 Edw. I., 12th April, 
1302, Eoger le Bygod purports by deed to surrender the Earldom of 
Norfolk to the Eling. The surrender runs as follows :— 

'^ To all to whom this present writing shall come Boger le Bygod 
Earl of Norfolk and Marshal of England greeting in the Lord. 
Know ye that we have surrendered remised and altogether quit claimed 
for us and our heirs to the magnificent prince and our very dear Lord 
the Lord Edward, by the grace of God illustrious King of England 
whatever of right honour and lordship we had by name of Earl in 
the Ooimty of Norfolk and the Marshalcy of England to have and to 
. hold to the same Lord the King and his heirs with all and singular 
the things thereto howsoever appertaining by whatever name they may 
be known quit from us and our heirs for ever so that we and our heirs 
or any one in our name henceforth shall not be able to challenge or 
have anything of right or claim in the same or their appurtenances 
whatever. These being witnesses, &c." 

The surrender is witnessed by John de Langton, the Chancellor ; 
by Eoger de Brabazon, a justice in the King's Bench ; by John de 
Drohenesford, Keeper of the King's Wardrobe; John le Bygod, 
brother and next heir of the surrenderor ; and by several other judges 
and distinguished persons. There was nothing in the nature of 
secrecy about it. Everyone, no doubt, supposed the surrender to be 
valid, including the King, for on 12th July, 1302 — three months after 
the surrender — ^he acted thereon, and by charter granted the Earldom 
and the Marshalcy to the same Boger and the heirs of his body. This 
charter was witnessed by the Archbishop of Canterbury, the Bishop of 
Lincoln, the Bishop of Salisbury, the Earl of Surrey, the Earl of 
Lancaster, the Earl of Lincoln, and other great nobles. Boger died 
in 1306 without issue, and in 1312 Edward II. granted the Earldom 
of Norfolk to his brother, Thomas de Brotherton, in tail general. 
(See the form of this charter in the Appendix, infra, p. 249.) 
Later caaes. With such a precedent on record, no wonder subsequent generations 
regarded the surrender of a peerage as valid beyond all question. 
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Thus in 2 Eich. U. the charter by which Guichard d' Angle had been Huntingdon, 
created, in the previous year, Earl of Huntingdon for life was ^^^^' 
cancelled, and a grant of 1,000/. per annum was substituted. In 
9 Eich. n. Eobert de Vere was created Marquis of Dublin for life Dublin, 1287. 
(V. 78), but, as a marginal note on the Eoll shows, the charter was 
cancelled in the following year, when Eobert was created Duke of 
Dublin, and the cancellation is recited in the charter granting the 
dukedom. (E. C. V. 79.) 

There are a number of other examples. Thus, the Earldom of Warwick, 
Warwick was in 27 Hen. YI. confirmed by letters patent (V. 272) to ^^^^• 
Eichard Neville and Anne his wife (sister of Henry, late Earl 
and Duke of Warwick) and her heirs. The following year 
(28 Hen. VI.) the letters patent were brought into the Chancery and 
cancelled, and a new patent was granted with different limitations. 
(E. C. V. 273.) 

In 4 Edw. IV. John Nevill, Lord Montague, was granted the Montague, 
Earldom of Northumberland in tail general. (E. C. V. 364.) Four ^^^^' 
years later, in 8 Edw. IV., the patent was brought by the grantee 
into Chancery to be cancelled, and he was thereupon created Marquis 
of Montague. The new charter recites the restitution of the old 
charter for cancellation. (E. C. V. 278.) 

In 8 Edw. IV. (1469) William Herbert was created Earl of Pern- Pembroke, 
broke in tail general. (E. C. V. 274.) Ten years later, in 1479 ^^'^^ 
(18 Edw. IV.), his son William, the second earl, was induced to 
surrender the title, reserving the status of earl, and received in 
exchange the title of Earl of Huntingdon. (See the charter, E. C. V. 
417. This transaction is discussed in the Eedesdale Committee's third 
Eeport, p. 219.) 

Lewis de Bruges, Lord of Ghrutbruges, was created Earl of Win- Winchester, 
Chester in 1472 (12 Edw. IV.)- In 1500 (15 Hen. VII.) he surrendered ^^^^• 
the patent with a view to its being cancelled, and it was cancelled 
accordingly. (See E. C. V. 392.) 

In 1513 (5 Hen. VHI.) Sir Charles Brandon was created, by letters Viacount 
patent. Viscount Lisle. In 1514 he was created Duke of Suffolk. In ^°Piu^® 
1523 he surrendered the patent creating him Viscount Lisle. 1523. ' 

In 1639 we have a surrender, by fine, of the Barony of Stafford by Stafford 
Eoger Stafford. This peerage was a very ancient barony by writ. It 1^39. 
was vested in Edward Stafford, Duke of Buckingham, at the time when 
he was beheaded and attainted in 1522, but was restored in 1547 to his 
son Henry by Act of Parliament (1 Edw. VI.), with a new limitation in 
tail male. Eoger Stafford, the surrenderor, was, or claimed to be, the 
heir male of the body of this Henry, and, in deference to the wishes 
of Charles L, who wanted the title of Baron Stafford for Sir William 
Howard (married to Mary, the heir general of the Stafford family), 
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surrendered the barony; and, to carry out the arrangement, a fine 
vras levied (15 Car. L) in the Common Pleas, in which the King was 
plaintiff and Eoger doforceant, and the latter acknowledged that the 
barony was the right of the King, as what the King had from the 
surrender of Eoger, and which Eoger remitted and quit-claimed for 
him and his heirs to the King, his heirs and successors for ever. 
(See Eedesdale Committee, third Keport, 232.) Here we have an 
unmistakable recognition of the view that a peerage could bo validly 
surrendered. But it was not to remain long unchallenged, for, in the 
Oret/ de Ruthin Peerage Case^ in 1640, it appears (Collins* Claims, 
p. 256) that, upon something which was spoken of in the argument 
concerning a power of conveying away of honour, it was resolved 
upon the question, nemine contradtcente^ "That no person that hatli 
any honour in him, and a peer of this realm, may alien or transfer the 
honour to any other person"; and again, in the final decision, we have 
it, ** Resolved upon the question, nemine contradicente, that no peer of 
this realm can grant or extinguish his honour, but that it descends 
unto his descendants neither by surrender, grant, fine, nor any other 
conveyance to the King." 

These conclusions, though in form mere resolutions, must be regarded 
as a declaration of the law ; at any rate, as from the time of Edward I. 
The view which they sum up received full recognition, after very 
elaborate argument, in Viscount Purheck's Case, reported in Collins' 
Claims, 293. It appears from this report that Robert Tillers, being 
desirous of surrendering his title, applied in 1660 to His Majesty in 
Council and was given liberty to surrender his honours by levying a 
fine or other conveyance of the same in due form of law, and this was 
accordingly done. Later on, in 1675, Robert Tillers, son of the sur- 
renderor, petitioned for the dignity. The matter was referred to the 
Attorney-General, and he reported that there was considerable question 
whether the dignity of a viscount could be surrendered to the King by 
a fine, and the point was argued at the Bar, in June, 1678, by three 
counsel for the petitioner and by Sir William Jones, Attorney- General, 
for the King. On behalf of the petitioner it was urged that a peerage 
could not be surrendered to the Crown, being a personal dignity 
annexed to the blood, and inseparable and inalienable. 

In support of the surrender, on the other hand, the Attorney- 
General dted the various cases already referred to, in which surrenders 
of peerages had been made. 

**It will be allowed, Mr. Attorney, that the concurrence of all 
parties concerned may extinguish this as well as other inheritances ; 
but all parties concerned cannot be supposed to concur without an Act 
of Parliament. The whole kingdom have an interest in the peerage. 
It is a dangerous doctrine to say your Lordships' judicature and 
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legislature is only your own concern, and not the interest and concern 
of the whole nation. ... It is granted that honours may be forfeited, 
but it doth not therefore follow that they may be extinguished ; there 
being two reasons for the forfeiture which are peculiar to honour. 
"1. Because there is a condition involved that they shall be true 

and loyal to the Crown and Government. 
** 2. Honours are inherent in the blood, and when that is corrupted 

and stained, that which was inherent is likewise taken away. 
" But in the case of surrender those reasons do not hold. Here thero 
is no breach of any condition in law; here is no corruption of blood. . . . 
As to Mr. Attorney's precedents, the first he quoted was Mr. Selden's 
* Titles of Honour,' folio 730, which place is directly against him." 

His Lordship examined the passage, and continued : "As for all 
Mr. Attorney's other precedents out of the Close Bolls, and Charter 
Bolls, and Mr. Camden, being about eleven or twelve surrenders of 
earldoms and other honours, it is desired your Lordships to consider 
these three answers to them all together and in gross : — 

*M. That they were all bare surrenders and no fines, so that if 
Mr. Attorney's assertion held that your honours are an estate 
tail, they cannot be extinguished by surrender ; and a greater 
danger Mr. Attorney would have your Lordships apprehend — 
of those Lords coming to claim their places, and the confusion 
that would happen to the House from it doth still remain and 
continue. 
'' 2. All these surrenders were made by persons that had advantage 
by them having greater honours or the same granted to them 
with some advantage . . . 
** 3. Is that Mr. Attorney concluded his argument with— that none 
ever came and claimed after, so that all his precedents passed 
sub silentto and never contested. If any of these surrenders 
had upon a dispute been adjudged good, Mr. Attorney had 
offered your Lordships something. 
**But now we come to Mr. Attorney's sole, single, melancholy 
precedent of the time of Boger Stafford, about 1638, which was 
condemned in Parliament anno 1640. 

**If you condemn that judgment because of the time, or that the 
King*s Counsel was not heard in it, it is to be observed — 

"1. The affront to the Lords in asking such a fine was committed 
in anno 1638, and when could it more properly be remedied 
than in 1640 following? You must not expect a prophetical 
judgment against a thing not in being. 
" 2. There were ninety-four Lords present, and the vote was nemine 
coniradicentey which gives it as great an authority as of any 
Parliament that ever was. 
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Vol. 18, 253, 
Stowe'sParl. 
Gas. 1. 



^' 3. The King's Oounsel was not heard in Ship Money or Knight- 
hood Money, wherein they had more right to claim to be heard 
than in this case. 

'^Besides all this, a fine is a judgment in the Common Pleas, and 
your Lordships' honours are not triable in the Courts below of 
Westminster Hall; but if a fine be allowed, they must be triable 
there, as well as other inheritances." 

The conclusion of the whole matter is summed up in the Journals 
of the House. The entry runs as follows : — 

'* Forasmuch as upon the debate of the petitioner's case, who claims 
the title of Viscount Purbeck, a question in law did arise, whether a 
fine levied to the King by a peer of the realm of his title of honour 
can bar and extinguish that title. 

'^ The Lords spiritual and temporal in Parliament assembled upon 
very long debate, and having heard of His Majesty's Attorney- 
General, are unanimously of opinion, and do resolve and adjudge, 
that no fine now levied, nor at any time hereafter to be levied to the 
King, can bar such title of honour, or the right of any person 
claiming such title under him that levied or shall levy such fine." 

The latest authority is — 



Sarldom of 
Norfolk Case, 
1906 (latest 
anthoritj 
against 
validity). 



The Earldom of Norfolk Peerage Claim (1907, A. C. 10). 

This was a claim by Lord Mowbray to the Earldom of Norfolk, in 
the peerage of England, as senior co-heir under a charter granted by 
Edward 11. in 1312. That charter was in the terms following : — 

'< Edward King of England Lord of Ireland and Duke of 
Acquitaine to archbishops bishops abbots earls barons justices 
sheriffs &c. greeting. Know ye that wo have given granted and 
by this our charter confirmed to Thomas de Brotherton our very 
dear brother all the right and honour and lordship which Roger 
le Bygod formerly Earl of Norfolk and Marshal of England had 
by the name of earl in the County of Norfolk and which came to 
the hands of the Lord Edward [the First] of famous memory formerly 
King of England our father by the grant surrender remise and quit 
claim of the same earl and are in our hand to have and to hold to the 
same Thomas and his heirs of his body lawfully begotten of us and 
our heirs with all and singular things thereto belonging by whatso- 
ever name they may be called as entirely as the aforesaid earl had 
and held them on the day of the grant surrender remise and quit 
claim aforesaid for ever." The grant, therefore, did not purport to be 
a grant of a new earldom, but a grant of the old — the surrendered 
earldom. The surrender, which was made in 1302, was in plain 
terms. (See 1907, A. C. p. 13.) 
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The vital point in the case was whether the charter of 1312, founded 
as it was upon this surrender of 1302, was valid. If it was not, the 
claim failed. The matter was considered by the Committee for Privi- 
leges of the House of Ijords, and in November, 1906, it was resolved : 
'* That the Committee do report to the House that the petitioner has 
not established his claim to the dignity in question." The Earl of 
Halsbury, in his speech, said : ** My Lords, in this case the claimant 
seeks to establish his right to the Earldom of Norfolk — an earldom 
created in the person of Hugh le Bygod in 1 135. It may be assumed 
that he has satisfactorily established his pedigree, but in the course of 
it he is compelled to admit that he is not heir to the earldom so 
created, but has to rely on a surrender of the earldom to the King in 
1302, and a grant in 1312 to Thomas de Brotherton of the earldom 
so surrendered. Now, the claimant has undoubtedly proved his descent 
from Thomas de Brotherton, but the fatal blot in his case is that the 
surrender on which he relies is invalid in law. It is settled law that 
' no peer of this realm can drown or extinguish his honour, but that 
it descends to his descendants neither by surrender, grant, fine, nor 
any other conveyance to the King.' . . . This is binding on your 
Lordships. Something was suggested by the learned counsel as to 
what law or what understanding of the law your Lordships ought to 
apply. I know of no such jurisdiction as applicable to the law of 
England. Our duty is to the best of our ability to ascertain what the 
law is, and having ascertained it to give effect to it ; to alter it or 
even modify it is the function of the Legislature, and not of your 
Lordships' House. No stronger illustration of this principle can be 
given than when, so late as 1818, the Court of King's Bench, with 
Lord Ellenborough presiding, felt itself compelled to allow the claim 
to wager of battle in an appeal of murder {Ashford v. Thornton^ 1 B. 
& Aid. 405) ; and but for the intervention of an Act of Parliament 
(59 Geo. m. c. 46) some of his Majesty's judges might have had to 
preside over a single combat between the appellant and his antagonist. 
... I move your Lordships that we report to the House that the 
claimant has not established his claim to the dignity in question." 

Lord Ashbourne, after stating the terms of the charter of 1312, 
said : " The earldom that was granted to Thomas de Brotherton in 
1312 was the earldom that had been held by Roger le Bygod, 
and had been surrendered by him to King Edward I. in 1302. 
The suggestion made — not very strenuously — in argument that the 
charter might be regarded as conferring a new and independent 
Earldom of Norfolk on Thomas de Brotherton apart from the 
Bygod earldom cannot, I think, be maintained on any fair con- 
struction of that document. The fact that Thomas de Brotherton 
was repeatedly summoned to and sat in Parliament under the grant of 
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1312 cannot be considered as conferring any right to the earldom 
apart from the charter. No such case is advanced in his documents 
by the claimant, who is probably advised that a writ of summons and 
subsequent sitting in Parliament may ennoble the blood and confer 
right of peerage, but would hardly be accepted as sufficing of itself 
to confer an earldom. . . . Therefore a decision is primarily required 
on the legal construction and effect of the charter of 1312. . . . That 
earldom was the earldom of Roger le Bygod as held by him at the 
date of its surrender to King Edward I. in 1302. If that surrender 
was legal according to peerage law, then the earldom of Boger lo 
Bygod was vested in the Crown, and could be re-granted in any 
subsequent year to any other subject ; but was it legally competent 
for an earl or any other peer to surrender or destroy his earldom or 
peerage ? Can any peer, by his mere personal act, oust and kill the 
rights of those entitled in remainder — it might be his children, 
brothers, or near kinsmen ? Boger le Bygod had a brother living in 
1302, and other kinsmen are stated to have been subsequently in 
existence. Supposing a claimant should now appear proving a clear 
descent from a Bygod entitled to the old earldom, what answer could 
be made ? . . . The question really is narrowed to this — Had Boger 
le Bygod the legal right to make a valid surrender of the Earldom of 
Norfolk in 1302 ? The law on the subject does not now appear open 
to any doubt, and whenever the question came before your Lordships' 
House, the opinions expressed gave no sanction to any contrary 
intention. ... In the Grey de Ruthyn Case, in 1640, a resolution of 
this House put the proposition with absolute clearness. It is printed 
in the third Beport on the dignity of a peer. Vol. 2, p. 25 : * That 
no peer of this realm can drown or extinguish his honour, (but that it 
descends to his descendants) neither by surrender, grant, fine, nor any 
other conveyance to the King.' 

''In 1678 the next question presented itself for decision in the 
Purheck Case, and the resolution of the House was distinct and 
unqualified (Collins, p. 306) : ' No fine now levied, nor at any time 
hereafter to be levied, to the King can bar such title of honour or the 
right of any person claiming such title imder him that levied or shall 
levy such fine.' The House proceeded as if it were declaring clear 
law, and not as if it were laying down any novel proposition. The 
precedents of surrender that had been cited were brushed aside as 
having j^assed sub silentio and without contest. No case was then 
cited, and none was cited before us, where this House gave any 
countenance to the contrary proposition. 

" It is not denied that the law is now clear, but it is urged that it 
is hard and unreasonable to apply it to such an early date as 1302 ; 
that it was not then known or declared. On the subject of hardness 
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and unreasonableness, it is not unwortlij of note that this is not a case 
of disturbing and upsetting a long possession. On the contrary, it is 
a claim to call the title out of abeyance after over four centuries. 

" If the law is dear, how can we avoid applying it ? The law did 
not begin in 1626, or 1640, or 1678. It was suggested that, although 
no date could be arbitrarily fixed for its starting point, it may be it 
would be reasonable to say that it should not be applied until our 
parliamentary system was established. But even if that canon was 
laid down, I do not think it would help Lord Mowbray, for it could 
not be urged that the condition suggested was not satisfied before 
1302, the date of the surrender. What has been called the Model 
Parliament met in 1295, and it is manifest that from that date, at all 
events, our parliamentary system may be regarded as established. 
(See Stubbs' Ck)nstitutional History of England, Chap. 15, and the 
recent Political History of England, Vol. IH. Chap. 10.) In my 
opinion, the claimant has failed to make out his case, and I concur in 
the resolution moved by my noble and learned friend." 

Lord Davey concurred, and said : " There is no doubt that a man 
cannot alien a title of honour either by surrender to the Grown or by 
grant to a subject. This is now settled law, and the reason is this, 
that it is a personal dignity which descends to his posterity and is 
fixed in the blood ; in other words, he cannot by his own act alter or 
affect the status of his descendants or the other persons in the succes- 
sion. But it is suggested rather than argued that, although this is 
now recognized to be the law, it was not accepted or treated as law 
in the reign of Edward II., and that the grant of 1312 ought to be 
treated as valid, and effect given to it in accordance with the ideas of 
the fourteenth century, not according to those which now prevail. 
This contention appears to me to be based on a fallacy, and to involve 
a misapprehension of the nature of the jurisdiction exercised by your 
Lordships in peerage cases. Whenever a Court or this House, acting 
judicially, declares the law, it is presumed to lay down what the law 
is and was, although it may have been misunderstood in former days, 
and this House is bound by its own declarations of the law in all 
matters within its jurisdiction; in fact, this House, exercising its 
judicial functions, has no jurisdiction or power to alter the law when 
once ascertained in a binding way. . . . For these reasons I concur 
in the resolution proposed by the noble and learned earl." 

Lord James of Hereford and Lord Knutsford also concurred. 

After these conclusive utterances, the invalidity of any surrender or Knal settle- 
other alienation of a peerage must be treated as finally established, ™®^* ^f ^^ 
and the law so settled must be taken to have been the law governing, 
by retrospective operation, all transactions since a date at least as far 
back as tiiat of the Model Parliament (1295). 

P. M 
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CHAPTEBXn. 

MERGER AKD ATTRACnON. 

Aceewionof a It is well settled that on the accession of a peer of the realm to 
Sown «Uii- *^® throne his peerage or peerages ipso facto become mei^ed in 
guisbetthe the Crown and extinguished, not because the Crown is the higher 
P**"^" dignity, but because it is the source of all honour and dignity. Thus, 

where William, third son of (George m., who had been created Duke 
of Clarence and Earl of Munster, ascended the throne in 1830 as 
William lY., his peerages, the dukedom and earldom, both became 
extinct ; so it was held by the House of Lords in the Oranmore Case, 
1836 (2 H. L. C. 911). 
Ko merger But this doctrine of merger in the Crown does not apply, it is con- 

in f^e^^d^ ceived, where a peerage is in abeyance, and the representation of one 
of the co-heirs vests in the Crown, the reason being that, as appears 
above (p. 106), a peerage in abeyance does not descend to the co-heirs. 
(See the Camoys Peerage Case^ 6 CI. & Fin. 789 ; and Braye Peerage 
Casey ibid. 757.) 
Lord Cairns The rationale of the doctrine of merger as applied to the Crown is 
«^^ this explained by Lord Cairns, L. C, in the Buckhurst Peerage Case (2 A. C. 
1 , 28). Bef erring there to the Dukedom of Cornwall, his Lordship says 
that ** it" — the dukedom — " was held by the Prince of Wales for the 
time being — the Prince of Wales becomes the sovereign of the country — 
becoming the sovereign of the country it is impossible that he can hold 
any other dignity. The fountain and source of all dignities cannot hold 
a dignity from himself. The dignity, therefore, as a dignity to be 
held by the sovereign, terminates, not by virtue of any provision in its 
creation, but from the absolute incapacity of the sovereign to hold a 
dignity." 
No merger of These words of Lord Cairns show that the doctrine of merger is 
peerages in a necessarily confined in its operation to the Crown, with its unique 
attributes. There is no such thing as merger of one dignity in 
another where several are vested in a subject; each dignity is a 
separate inheritance, a separate and distinct incorporeal hereditament, 
the creation of the sovereign grace and favour, and nothing but for- 
feiture, escheat, failure of inheritable issue, or an Act of Parliament 
can destroy it. 
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This attribute of a peerage, which permits the co-existence of several 
peerages in one person, is recognized and illustrated in numberless 
cases. 

The Crown has itself again and again granted to a peer additional 
titles, sometimes of higher, sometimes of lower, degree than his former 
title, but it has never been held and rarely suggested that there was 
any merger in such cases of the lower dignity in the higher, not even 
where the holder of an earldom of a particular county has afterwards 
received from the Crown a dukedom of the same county. 

A theory of what is known as attraction in regard to peerages has Exploded 
been put forward, and from time to time has found support. This atfa^tion. 
theory is that where the holder of a barony by writ receives a higher 
title limited to heirs male of his body, the barony is attracted by the 
higher title, and descends with it. The doctrine is obviously only that 
of merger in a qualified form, and with as little foundation. It has 
long since been exploded. 

Two cases may, however, be cited in illustration, the Barony of Roos 
Case and the Ft tz waiter Barony Case, 



1. The Barony of Soos or De Bos (1666, Collins' Claims, 261). 

The claim in this case was made by the Duke of Buckingham to the 
Barony of Roos. He claimed as heir general of the original grantee. 
The claim was opposed by the Earl of Eutland, who asserted that 
when his ancestor holding the barony was created Earl of Rutland the 
barony became merged in or attracted by the earldom, and ought, 
therefore, to descend in accordance with the limitations of the earldom. 

The Attorney- General, on behalf of the earl, delivered an elaborate 
argument against the claim, urging, amongst other things, the incon- 
veniences which would attend a decision in favour of the claimant : 

1 . An ancient earldom would lose the plumes of their honour. 

2. An earldom doth usually carry the greatest part of the estate, so 

that if the barony should descend to heir general it would be 
poor, and that might cause degradation. 

3. When the King makes a baron an earl he does not intend to 

multiply peers. 

4. This would be a wrong to earls' eldest sons, who are entitled by 

courtesy to their fathers' baronies. 

5. The alleged usage to the contrary. 

In the result the matter was compromised, the Duke of Buckingham 
receiving the title of Lord Roos, but by the duke's death without 
issue the title returned later on to the house of Rutland. 
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2. The Fitzwalter Barony (1660, Collins' ClaimB, 168). 

In this case, also, the claim was to an ancient barony by writ. It 
was shown that a former holder of the peerage was created Earl of 
Sussex in tail male, and that he had died without issoe. The claimant 
contended that this creation did not affect the barony, and that he (the 
claimant) was entitled to the barony as heir general of the original 
grantee. On the other side, it was strenuously argued that the 
dignity was merged in or attracted by the earldom. Parliament having 
been prorogued, the matter was considered by the Privy Council 
in January, 1669, who took the view that the barony had merged 
in the earldom by vesting in Edward, last Earl of Sussex, and had 
consequently become extinct on his death without issue. The judges 
were then consulted, and they all unanimously agreed: (1) That the 
half-blood was no impediment to the descent of a dignity to an heir 
general ; and (2) that if a baron in fee simple be made an earl, the 
barony will descend to the heir general, whether the earldom continue 
or become extinct; with which opinion and resolution his Majesty 
being *^ fully satisfied," the petitioner was directed humbly to address 
himself to his Majesty for his writ to sit in the House of Peers as 
Baron Fitzwalter. Nevertheless it was further declared that where 
the King is pleased, by writ, to summon an earl's eldest son to 
Parliament to sit there in the place of his father's barony, that this 
case is wholly different from the former. The petitioner was sum- 
moned and took his seat accordingly. 
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CHAPTER XIII. 

TIME NO BAB. 

It is well settled that mere delay in claiming a peerage will not bar Time no bar 
the right to it. (See supra, p. 2.) A peerage onoe created deyolves ^J^^**^ 
in accordance with the limitations of the origin of grant, unless and 
until it determines for default of persons inheritable or is extinguished 
by attainder or Act of Parliament, or unless and until the owner 
succeeds to the Crown, or unless the limitation is altered by Act of 
Parliament, and the same rule applies to a peerage in abeyance ; the 
rights of the co-beirs are not barred by any mere delay, however 
great, in asserting them. 

Thus, in the Hastings Case^ 1841 (8 CI. & Fin. 157), the peerage was HagHngtCMe^ 
claimed and the title thereto established in 1841, after remaining ^^^• 
imclaimed for 450 years— that is, since 1391. So in the Camoys Case, {g^* ' 
1839 (6 CI. & Fin. 789\ where the peerage was in abeyance, no one 
had sat in right of it since 1419, and yet in 1839 — after a lapse of 
420 years — it was held to be still subsisting, and was shortly after- 
wards called out of abeyance. The effect of lapse of time is well Cottenham, 
stated by the Lord Chancellor, Lord Cottenham, in the Hastings Case ^ ^!» ^^ 
{supra), whore he says : " One of the pomts for consideration was 1341. 
whether the absence of any exercise of the right to this title from the 
time it has been proved to have been last held by Sir John le Hastings, 
sixth Baron Hastings, who died in the year 1389, does not raise a 
presumption that there must at that time have been something which 
cannot now be traced, but which precluded the party who would 
otherwise have been entitled from claiming the barony at that 
period. . . . Though length of time itself is no bar to a claim to a 
dignity, yet where you are examining matters of fact, and endeavour- 
ing to ascertain the rights of persons who come forward to claim it, 
undoubtedly a great presumption is raised against the validity of 
that claim when you find the dignity descendible at a particular period 
in u way that would entitle a party to take it up, and you £nd that 
that daim was not made, or at alL events, that the party did not 
succeed ; unless there are circumstances in the case which enable your 
Lordships to come to a conclusion that the circumstance of the dignity 
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not having been taken up i» satisfactorily explained. Where a title 
falls into abeyance, and is claimable either by two sisters or the 
descendants of two sisters, no doubt the prescription against the title 
does not exist, because neither of those parties could assert a claim to 
the title without the consent of the Crown ; and if the Grown did not 
think proper to exercise its prerogative by deciding to which of the 
two sisters the title should descend, neither party could assert her 
title in her own name. If the Crown does not so decide in the first 
instance, after the title has fallen into abeyance, it may go on from 
generation to generation; and the circumstance, therefore, of its 
falling into abeyance and not being claimed, undoubtedly does not in 
that case raise any strong presumption against the claim. . . . There 
have been cases before your Lordships in which you have reported in 
favoiir of titles where that circumstance did not exist, and where the 
titles appear not to have been taken up by the next possessors, it not 
appearing that the circumstances of the cases were such as presented 
any impediment which woidd prevent them from claiming the titles. 
It must always depend on the particular circumstances of each case ; 
it is at most but a presumption, that is to say, a presumption that there 
must have been something which cannot now be discovered, which 
might have prevented the party who would otherwise be entitled to 
the dignity from claiming it. . . . Sir John Hastings, who died in 
1389, was the last possessor of the dignity, and there was this difficulty 
at your Lordships' bar : that the male descendants of Sir John by the 
second wife were the parties entitled to the peerage, but that they did 
not make any claim to it, and that from that period to the present 
there has not been any enjoyment of the dignity by any person in 
whom xmder those circumstances it would vest. If the case had stood 
nakedly upon those facts, although there are cases which would justify 
your Lordships in passing over that difficulty, and not concluding the 
case on account of not being able to explain how the non-enjoyment 
of the dignity happened— there would have been great difficulty in 
assuming that they were in fact entitled to the dignity, when no person 
descended from Sir John de Hastings had during so long a period 
asserted their title. But the circumstances of this case appear to me 
to remove that difficulty, because it appears that upon the death of the 
male line of Sir John de Hastings, called in the pedigree the second 
Baron Hastings, there being descendants of Elizabeth his daughter, 
the question arose how far the descendants of that daughter were 
entitled in preference to the descendants of the son of the second 
marriage, there being ande of law applicable to land {possessio/ratris)^ 
and the question arising whether the rule of law applicable to land 
did or did not apply to a dignity. . . . From the year 1540 the title 
was in abeyance, and in 1641, when it appears that it was decided 
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iheit the possess io fr air is did not apply to a dignity, the parties then 
entitled to this dignity were not persons who could of their own 
authority take up and exercise the privilege, but they were the 
descendants of daughters who could not take the privilege without 
the act of the Crown declaring in whose behalf the abeyance should 
be determined. . . . When, therefore, your Lordships see that at the 
period at which the ancestors of the present claimants would have 
been entitled to assert the claim to the present dignity, a question of 
law existed which prevented that right from being asserted until a 
period at which the title descendible in the line of issue male of the 
second marriage had fallen into abeyance, I think you have circum- 
stances proved sufficient to explain how it happened that the title had 
been so long suspended, and why no person came forward to assert it." 

The principle that lapse of time is no bar received reoognition more Principle 
than once in the recent Norfolk Case, 1906 (1907, A. C. 10). During ^^^JJ^^^ 
the argument of the case counsel for the claimant said : **It is firmly 1906. 
established that no length of time bars the peerage or the right to 
have it called out of abeyance so long as the facts are established. I 
do not propose to waste the time of your Lordships' Committee by 
citing authorities for that proposition, which may now be regarded as 
elementary." And in answer the Earl of Halsbury said, ** There is 
no doubt as to that." 

A later remark by Lord Ashbourne involves a similar recognition. 
Boger Bygod had purported, in 1302, to surrender the earldom, and 
this surrender was, in 1906, held to have been invalid; and Lord 
Ashbourne, commenting on this state of things, said: ''Boger le 
Bygod had a brother living in 1302, and other kinsmen are stated to 
have been subsequently in existence. Supposing a claimant should 
now appear, proving a clear descent from a Bygod entitled to the old 
earldom, what answer could be made ? " 

Neither can a good title to a dignity be barred by a so-called adverse So-oalled 
possession, however long, for there is no such thing as adverse posses- adverse 
sion of a peerage. no bar. 

The Willoughhy of Parham Case furnishes a good instance of this, i^^ WiUmtah' 
In that case the barony of Willoughby of Parham was granted in tail h of Parham 
male in 1 Edw. VI., 1547. The title descended to the eldest son of ^^^^^ ^'^^ 
the grantee and the heirs male of his body until 1685, when his male 
issue failed, and thereupon the title was claimed by and allowed to 
the descendants of the fifth son of the grantee, and was enjoyed by 
him and his issue male until 1765 — that is, for a period of eighty 
years — when the heirs male of the fifth son became extinct. Two 
years later, in 1767, Henry Willoughby claimed the barony as heir 
male of the body of the second son of the grantee. The petition was 
referred to the House of Lords, and the title of the claimant to the 
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barony by pedigree proved being established, the following resolution, 
as appears from the Journals of the House, was passed : — 

^®^™*^» "That the petitioner had a right to the title, dignity, and peerage 

' ' of Willoughby of Parham, which was enjoyed from the year 1680 to 
the year 1765 by the male line, then extinct, of Sir Thomas Willoughby, 
youngest son of Charles, Lord Willoughby of Parham, who were 
successively summoned to Parliament by descent, in virtue of letters 
patent bearing date the 16th of February, 1 Edw. "VT., and sat as 
heirs male of the body of Sir William, created Lord Willoughby of 
Parham by the said letters patent, contrary to right and the truth of 
the case. It then appearing that Sir Ambrose Willoughby, the second 
son of the said Charles, and elder brother of the said Sir Thomas, 
who was averred to have died without issue, left a son, and that the 
claimant was great-grandson and heir male of the body of such son, 
and consequently heir male of the body of the said Sir William, who 
was created Lord Willoughby of Parham. The male line of the eldest 
son of the said Charles, Lord Willoughby of Parham, having failed 
in or before the year 1680. And that the proof of the petitioner's 

Ibid, 637. pedigree being clear, the contrary possession ought to be no bar to 
his claim; as there was no person in being interested under such 
possession, without prejudice to the question if there was." 

A writ of summons was accordingly issued to Henry Willoughby, 
the petitioner, and he took his seat as Lord Willoughby of Parham. 
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CHAPTER XIV. 

REPRESENTATIVE PEERS. 

By the Act of Union of England with Scotland, 1706 (5 Anne, c. 8), Scotch repre- 
provision was made for the union of the two kingdoms of England «entatiYe 
and Scotland into one kingdom hy the name of Ghreat Britain, and for 
the election from time to time of sixteen Scotch representative peers to 
sit in the Parliament of Great Britain. 

This Act has been amended by 10 & 11 Vict. c. 52, and by 14 & 15 
Vict. c. 87 (1851). 

Under these Acts whenever Parliament is to be convened a Act of Union, 
proclamation under the Great Seal has to be made for the ][^^^^ 
election, by the peers of Scotland, of the sixteen representative Acta, 
peers, and their election is notified in due course to the Clerk of the ^^ pro- 
House of Lords. The representative peers so elected are, by the Act 
of Union, given all privileges of Parliament which peers of England 
have or may have after the Union, and in particular the right to sit in 
Parliament and the right of sitting on the trial of peers. The Act of 
Union also gives to all peers of Scotland rank and precedence next 
after the peers of the like order and degrees in England at the time of 
the Union, and they are to enjoy all privileges of peers as fully as the 
peers of England; but the right of sitting in the House of Lords is 
confined to the sixteen representative peers. 

The Acts make no provision for any addition to the Scotch peerage. Other legal 

A Scotch peer may not sit in the House of Commons. to*^^oteh" 

A Scotch representative peer is entitled to sit during the continuance peerages, 
of the Parliament to which he was elected. 

A Scotch representative peer may receive a peerage of the United 
Kingdom, but he thereupon ceases to be a representative peer, and a 
new election takes place to fill the vacancy. 

Under the two Acts of Victoria above mentioned the House of Lords 
has a considerable measure of jurisdiction as to the determination of 
the right to vote at elections of representative peers for Scotland and 
in other respects. 

By the Act of Union of Great Britain and L*eland, 1800 (39 & 40 iriah repre- 
Geo. m. c. 67), similar provision was made for the union of Great w^tative 
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Britain and Ireland into one kingdom by the name of **tbe United 
Kingdom of Qreat Britain and Ireland," and for the election of 
twenty-eight representative peers to sit in the House of Lords of the 
United Kingdom. 

The Act provides that the twenty-eight representative peers are to 
be elected for life, and the mode of election is to be in accordance 
with an Act of the Irish Parliament scheduled to the Act of Union 
and passed immediately before that Act. 

The acquisition by an Irish representative peer of a peerage of the 
United Kingdom does not vacate his position as a representative peer. 

In case of an Irish representative peer dying a new representative 
peer is to be elected by the Irish peers. 

All questions touching the rotation or election of Irish representative 
peers to sit in the Parliament of the United Kingdom are to be 
decided by the House of Lords. 

An Irish peer is not to be disqualified from being elected to serve, 
and serving, if he thinks fit, for any county, city or borough of Great 
Britain in the House of Commons, unless previously elected to sit as 
a representative peer in the House of Lords ; but whilst a member of 
the House of CJommons he cannot claim privilege of peerage or serve 
as a representative peer or vote at the election of such representative 
peers, and he is to be liable to be sued, indicted, proceeded against, 
and tried as a commoner for any offence with which he may be 
charged. 

The King may create additional Irish peers and make promotions 
in the Irish peerage, but there is to be no new creation until three of 
the Irish peerages existing at the time of the Union shall have 
become extinct. When the peerage of Ireland is reduced to one 
hundred peerages, exclusive of those holding a peerage of Great 
Britain, the King may create one Irish peer as often as any one of 
such one hundred peerages fails by extinction, or as often as one Irish 
peer becomes entitled by descent or creation to an hereditary seat in 
the House of Lords ; the true intent and meaning of the regulations 
or articles being that ** at all times after the Union it shall and may 
be lawful for his Majesty, his heirs and successors, to keep up the 
peerage of that part of the United Kingdom called Ireland to the 
number of one hundred over and above the number of such of the 
said peers as shaU be entitled by descent or creation to an hereditary 
seat in the House of Lords of the United Kingdom." On the same 
subject, see Lord Fcrmoy^s Case, p. 171, infra, 

A peerage in abeyance is to be deemed an existing peerage, and no 
peerage is to be deemed extinct unless on default of claimants to the 
inheritance of sudi peerage for the space of one year from the death 
of the person last possessed thereof. Failing such claim the peerage 



Digitized by 



Google 



REPRESENTATIVE PEEKS. Ch. XIV, 171 

is to be deemed extinct, but nothing in these provisions is to prevent 
any person afterwards putting in a claim to the peerage so deemed 
extinct; and if such claim is allowed by the flouse of Lords and 
reported to his Majesty, the peerage is to be considered as revived. 
If in the meantime a new creation has taken place no new right of 
creation is to accrue to his Majesty in consequence of the next 
extinction of any Irish peerage. (See Bloomfield Peerage^ 2 Dow & 0. 
344.) 

By 20 & 21 Vict. c. 23, when the seat of any one of the twenty- Writ for 
eight representative peers of Ireland is vacated the writ to be issued ^jJ^q* j^ 
to the Chancellor of Ireland (see p. 170) is to direct him to cause therepreaea- 
writs to be issued by the Clerk of the Crown in Ireland to the peers **^*^^' 
entitled to receive the same, and also to every peer certified by the 
House of Lords as entitled to vote. 

The Irish representative peers are given all privileges which peers PrivOegee, 
of Great Britain have or may have after the Union, and in particular P«>c«l^*re, &o. 
the right to sit in Parliament and the right of sitting upon the trial 
of peers. 

The Act also gives to all Irish peers existing at the time of the 
Union rank and precedence next after all the persons holding peerages 
of the like orders and degrees in Great Britain subsisting at the time 
of the Union and according to the dates of their creations. 

The Act also provides that all peerages both of Great Britain and 
Ireland now subsisting or hereafter to be created shall in all other 
respects from the date of the Union be considered as peerages of the 
United Kingdom, and that the peers of Ireland shall, as peers of the 
United Kingdom, be sued and tried as peers, except as aforesaid, and 
shall enjoy all privileges of peers as fully as the peers of Great 
Britain, the right and privilege of sitting in the House of Lords and 
the privileges depending thereon and the right of sitting on the trial 
of peers only excepted. 

As to the power to create further peers of Ireland above mentioned, LordFenmy's 

subject to the proviso that no new creation of any such peers shall P'*^* ^®?^» ^ 

m . . f ^ ^ creation of 

take place after the Union until three of the peerages of Ireland farther Irish 

which shall have been existing at the time of the Union shall have peera- 
become extinct — the meaning of this proviso was considered in Lord 
Fermoy^B Case, 185C (5 H. L. C. 718), and it was held that the word 
" peerage" in this proviso is used in the third sense above mentioned 
(p. 7) : that it means the status and condition of a peer, and there- 
fore where one person held several titles, by any one of which he could 
^ sit in the Irish House of Peers, so long as any one of those titles 
remained in him or his descendants the loss of any of the others did 
not constitute an extinction of a peerage within the meaning of the 
Act. 



Digitized by 



Google 



172 REPRESENTATIVE PEERS. 

Semhlf, no It has been suggested that the power given to the Crown of keeping 

to^^ep up ^^ ^P *^® ^^h, peerage to one hundred in effect imposes a duty on the 

the number Crown so to keep it up; but the words of the Act are " it shall and 

of Inah peers, jj^y ^^ lawful," and liiere appears to be nothing in the Actor in the 

circumstances sufficient to construe the words as imposing a duty on 

the Crown. The construction of such words was carefully considered 

in Julius V. The Bishop of Oxford, 1880 (5 App. Cas. 214), and it was 

held that primd facie the words are merely permissive and enabling. 

"The words," said Lord Cairns, L. C, " 4t shall be lawful,' being, 

according to their natural meaning, permissiTe or enabling words only, 

it lies upon those, as it seems to me, who contend that an obligation 

exists to exercise this power, to show in the circumstances of the case 

something which, according to the principles I have mentioned, creates 

this obligation." 

In the same case, Lord Penzance said: ''The words are distinctly 
words of permission only ; they are enabling and empowering words. 
They confer a legislative right and power on the individual named to 
do a particular thing, and the true question is not whether they mean 
something different, but whether, regard being had to the person so 
enabled — to the subject matter, to the general objects of the statute, 
and to the person or class of persons for whose benefit the power may 
be intended to have been conferred — ^they do or do not create a duty 
in the person on whom it is conferred to exercise it." 

*' The language," said Lord Selbome, ** (certainly found in authorities 
entitled to very high respect), which speaks of the words ' it shall be 
lawful/ when used in public statutes, as ambiguous and susceptible 
(according to certain rules of construction) of a discretionary or an 
obligatory sense, is, in my opinion, inaccurate. I agree with my noble 
and learned friends who have preceded me that the meaning of such 
words is the same whether there is or is not a duty or obligation to 
use the power which they confer. They are potential, and never in 
themselves significant of any obligation." 
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CHAPTER XV. 

PRECEDENCE OF PEERS. 

The precedence of peers in Parliament as between the members of the Fteoedenoe. 
same degree of peerage was in early times, it is apprehended, regu- 
lated by the common law rule of ancienty, that is, by the age of the 
respective peerages. It is clear, however, that Henry VI. arrogated 
to himself the right to interfere with this order, and settled for himself 
the precedence of peers. 

Several instances may be cited from his reign. Thus, we find that Grants of 
King, in the twenty-second year of his reign (R. 0. V. 243), granting g^^^J ^ 
to Henry Beauchamp that he should be the premier earl of England. 
This was by letters patent. Afterwards the King made him Duke of 
Warwick (24 Hen. VI.; R. 0. V. 244), and appointed that he should 
have his seat in Parliament next after the Duke of Norfolk and before 
the Duke of Buckingham. 

In the same year, the King by patent purports to give to John, 
Duke of Exeter, precedence next after the Duke of York and his heirs, 
Dukes of York. (R. C. V. 248.) 

Ten years later, the same King, on the petition of the Commons, 
grants special precedence to his half-brothers, Edmund of Hadham 
and Jasper of Hatfield, whom he had created Earl of Richmond and 
Earl of Pembroke respectively, and places them immediately after the 
dukes of England. 

Again, in 31 Hen. VI., we have the King granting the Earldom of 
Richmond to his half-brother, Edmond of Hadham, with special 
precedence. (R. 0. V. 295.) 

A few years later (27 Hen. VI., 1448), a controversy as to prece- 
dence having arisen between the Earl of Arundel and the Earl of 
Devonshire, the matter was determined by the King with the advice 
of the lords spiritual and temporal. (See supra, p. 9.) 

The precedence of peers has, since 1539, been regulated by the Statatory 
statute 31 Hen. VIH. c. 10, intituled " An Act for placing the Lords ^^^^^ 
in the Parliament." Henry VIII. 

The preamble to this Act runs thus : '* Forasmuch as in all great 
councils and congregations of men having sundry degrees and offices 
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in the Commonwealtli it is very requisite and convenient that an 
order should be made and taken for the placing and sitting of such 
persons as be bound to resort to the same to the intent that they 
knowing their places may use the same without displeasure or let of 
the Council ; therefore the King's most royal Majesty although it 
appertaineth unto his prerogative royal to give such honour reputa- 
tion and placing to his counsellors and other his subjects as shall be 
seeming to his most excellent wisdom is nevertheless pleased and con- 
tented for an order to be had and taken in this his most high Court of 
Parliament that it shall be enacted by the authority of the same in 
manner and form as hereafter followeth." Then follow provisions for 
the placing, amongst others, of the archbishops and bishops, of the 
Lord Chancellor, the Lord Treasurer, the Lord President of the 
Council, the Lord Privy Seal, the Lord Great Chamberlain, the 
Constable, the Marshal, the Tx>rd Admiral, the Lord Steward, the 
King's Chamberlain, and the King's Secretary. The Act then pro- 
ceeds as follows: **That all dukes not afore-mentioned, marquises, 
earls, viscounts, and barons not having any of the offices aforesaid, 
shall sit and be placed after their ancienty as it hath been the custom." 
The Act also provides: ** That in all trials of treason by peers of the 
realm, if any of the peers that shall be caUed hereafter to be triors of 
such treason shall happen to have any of the offices aforesaid that 
then they having such offices shall sit and be placed according to their 
offices above all the other peers that shall be called to such trial in 
manner and form as is above mentioned and rehearsed." 

CommeDts of On this Act the Bedesdale Committee make the following comments 

O^^tt^ (fourth Eeport, 318):- 

on Act. *' If the statute of the Slst of Henry VIII. for placing the Lords 

was, as its language seems to import, and as the language used in 
prior contests for precedence seems also to import, declaratory of the 
ancient law, the King had no right to give by his patent a right to 
the same precedence which would have belonged to the grantee if he 
had been entitled by descent to a peerage of ancient creation distin- 
guished by the same name but forfeited by attainder. Henry VI. 
attempted to give by patent precedence to peers in derogation of the 
rights of other peers having the same degree of dignity of more 
ancient creation. The right of the Crown so to interfere on the 
subject of precedence seems then to have been questioned, and the 
advancement of the Lord Beaumont to the dignity of viscount (a new 
name of honour then first given) seems to have been a contrivance to 
evade the effect of the ancient rule. . . . Probably the statute of 
Henry VIII. was made to declare the law in consequence of the many 
attempts to grant precedence contrary to the ancient rule diiring the 
unsettled government of some of his predecessors. . . . The high 
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notions entertained by James I. of the extent of the royal prerogative 
seem to have led to the extraordinary proceedings on the claim of the 
peerage of Abergavenny in the reign of that prince ; and the singular 
patent granted to him and set forth in the Appendix III. to the 
Eeport of 26th July, 1820, must have been founded on the same 
notions, derived perhaps from irregular proceedings in the reigns of 
Henry VI. and Edward IV. Charles I., in the patent granted by him 
to James Touchet, son of Mervin Lord Audley, attainted of felony 
and executed as after stated, probably meant to restore the ancient 
dignity of Lord Audley, lost by that attainder, but this having been 
resisted, the dignity was specially restored by Act of Parliament 
Charles also attempted, by his patent, to give precedence to the Earl of 
Banbury, in prejudice to the rights of peers before created by him. 
. . . Charles made a similar attempt by his patent, creating 
William Howard and his wife, the heiress of the family of Stafford, 
Baron and Baroness Stafford, and this being resisted when the newly- 
created baron took his seat in the House, Charles followed the example 
of Henry VI. in the case of Lord Beaumont, and prevented further 
discussion of the question by granting the dignity of viscount to Lord 
Stafford, thereby giving by creation of a superior dignity a precedence 
above that which he had attempted to give contrary to law." 

At p. 319 of the same Eeport the Committee continue their 
comments : — 

** These attempts of the Crown," they say, **to give precedence by 
patent in derogation of the law of ancienty, may have been founded 
on the claim of a general right to avoid the effect of established law by 
patents and proclamations containing a clause intended to give them 
effect, notwithstanding any law to the contrary, commonly called a won 
obstante clause, a claim which, if submitted to, would give to the Crown, 
in effect, legislative power without the assistance of the two Houses of 
Parliament. This assumption of power was finally condemned by the StubW 
Act of 1 Will. & Mary for declaring the rights and liberties of the Charters, 62 1 . 
subject, commonly called the Bill of Eights." 

The precedence of peers has undergone some modification by the Effects of tho 
Acts of Union with Scotland and Ireland. Thus, the Act of Union Actsof Union, 
with Scotland provides that all peers of Scotland shall be peers of 
Great Britain, and have rank next after the peers of the like degree in 
England at the time of the Union. (Art. 23 of Act of Union (5 Anne, 
c. viii.), 1st May, 1707. See supra, p. 169.) 

Similarly, the Act of Union with Ireland provides that the peers of 
Parliament on the part of Ireland shall have the same privileges as 
the lords on the part of Great Britain, and . . . the temporal peers of 
Ireland shall have rank next after the peers of the like rank in Great 
Britain at the time of the Union. So provided by the Act of Union 
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(39 & 40 Geo. HI. c. Ixvii.), which came into operation let January, 
1801. 

The rule as to the determination of questions of precedency among 
the peers is given by Coke in 4 Inst. 360, and still holds good. ^* If 
any question," he says, **be moved in Parliament for privilege or 
precedency of any Lord of Parliament that is to be decided by the 
Lords of Parliament ip the House of Lords as all privileges and other 
matter concerning the Lords* House of Parliament are, as privileges 
and other matters concerning the House of Commons are by the 
House of Commons to be decided." 

It may be of interest to specify a few of the most ancient peerages 
of England of each rank or degree now on the Holl, and the order 
of their precedence : — 



Dukedoms. 

These rank as follows : — 

1. The Dukedom of Norfolk, created 28th June, 1483. 

2. The Dukedom of Somerset, created 15th February, 1547. 

3. The Dukedom of Eichmond, created 9th August, 16/5, &c. 



'/ 



Marquisates. 

The Marquisate of Winchester, created 12th October, 1551. 
The Marquisate of Lansdowne, created 6th December, 1784. 

Earldoms. 

The Earldom of Shrewsbury, created 20th May, 1442. 
The Earldom of Derby, created 27th October, 1485. 
The Earldom of Huntingdon, created 6th December, 1529. 
The Earldom of Pembroke, created 11th October, 1551. 
The Earldom of Devon, created 3rd September, 1553. 
The Earldom of Suffolk, created 21st July, 1603. 

Viscounties. 

The Viscounty of Hereford, created 2nd February, 1549 — 50. 
The Viscounty of Bolingbroke, created 7th July, 1712. 

Baronies. 

The Barony of De Bos, created 22nd December, 1264. 
The Barony of Mowbray, created 28th June, 1283. 
The Barony of Hastings, created 23rd June, 1295. 
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The Barony of Clinton, created 6th February, 1299. 

The Barony of De Clifford, created 29th December, 1299. 

The Barony of Zouche, created 13th January, 1308. 

The Barony of Beaumont, created 4th March, 1309. 

The Barony of Grey de Euthyn, created 13th December, 1324. 

The Barony of Camoys, created 28th August, 1383. 

The Barony of Berkeley, created 20th October, 1421. 

The Barony of Bemers, created 26th May, 1455. 

The Barony of Willoughby de Broke, created 12th August, 1491. 

The Barony of Conyers, created 17th October, 1509. 

The Barony of Vaux of Harrowden, created 27th April, 1523. 

The Barony of Braye, created 3rd November, 1529. 

The Barony of Windsor, created 3rd November, 1529. 

The Barony of North, created 17th February, 1553—4. 



P. N 
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CHAPTER XVI. 

PEERAGES BY TENURE. 

Peerages hy The idea long prevailed that there were in England anciently peerages 
form^ly ^7 tenure ; that is to say, dignities or titles of honour annexed or 

sappoeed appendant to the possession of certain castles and demesnes held of 

the King in capite. Such an idea certainly prevailed in the time of 
Heniy TI., as appears from the Arundel Case {infra ^ p. 179), and it 
was shared by so great an authority as Lord Coke, who considered 
that there might be peerages by prescription, founding himself on the 
Arundel Case, In the Abergavenny Case^ Again, in the time of 
James I., the theory was clearly formulated and strenuously contended 
for. Selden, in his " Titles of Honour," adopted the theory, and wrote 
much and learnedly in support of it. So did Madox in his '^ Baronia 
Anglica," and Blackstone treats it as historically well founded. 

**The right of peerage," says the author of the Commentaries 
(Book I. Chap. XII.), ** seems to have been originally territorial ; 
that is, annexed to lands, honours, castles', manors, and the like, the 
proprietors and possessors of which were (in right of those estates) 
allowed to be peers of the realm, and were summoned to Parliament 
to do suit and service to their sovereign; and when the land was 
alienated the dignity passed with it as appendant. Thus the bishops 
still sit in the House of Lords in right of succession to certain ancient 
baronies annexed, or supposed to be annexed, to their episcopal lands ; 
and thus, in 11 Hen. VI., the possession of the Castle of Arundel 
was adjudged to confer an earldom on its possessor; but afterwards, 
when alienations grew to be frequent, the dignity of peerage was 
confined to the lineage of the party ennobled, and, instead of terri- 
torial, became personal. Actual proof of a tenure by barony became 
no longer necessary to constitute a Lord of Parliament, but the record 
of the writ of sunmions to him and his ancestors was admitted as a 
sufficient evidence of the tenure." 

Lord Hatherley refers to the matter in the Buckhurst Peerage Case 
(2 App. Cas. 34): "A notion was afloat," he says, "that that which 
prevails in the greater part of Europe, I believe — namely, that titles 
of honour are attached to certain properties, and may bo held when 
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so attached by any person acquiring the property — might also exist in 
this country. That is a notion of which at one time there may be 
found traces in our law books." 

In the circumstances the matter calls for a careful examination of 
the authorities, and the first : 



1. The Arundel Case. 

In this case the castle and honour of Arundel appear to have been Arundel Ca$e, 
granted by King Henry II. to William de Albini ; from him descended, ^^^^' 
through a female, Thomas Fitzalan, Earl of Arundel, in 4 Hen. Y. 
Thomas died without issue, and thereupon the Castle of Arundel, by 
virtue of an entail made by his grandfather in 21 Ed w. III., descended 
to Sir John Fitzalan, cousin and next heir male to the said Thomas. 
This John was summoned to Parliament in 7 & 8 Hen. VI. by the 
title of John Arundel de Arimdel, Chevalier. In 1 1 Hen. VI., being 
then in France upon the King's military service, he presented a 
petition to the King in Parliament that he might be admitted to his 
proper place there and also to his place in all public councils as Earl 
of Arundel, by reason that his ancestors, Earls of Arundel, lords of 
the castle, honour and signory of Arundel, had used to enjoy their 
place and sit in all Parliaments and Councils of the King and his 
most noble progenitors time out of mind as lords of the castle, 
honour and signory before expressed, whereunto the title was united 
and annexed and which were then in his possession. This petition 
was opposed by John Mowbray, Duke of Norfolk, but ultimately an 
Act was passed reciting that the above petitions were read and 
maturely considered by the judges and the King's Council, and it 
being considered that Eichard Fitzalan, cousin and one of the co-heirs 
of Hugh de Albini, sometime Earl of Arundel, was seised of the same 
castle, honour and signory in his demesne as of fee, and that by 
reason thereof, without any creation, he was thereupon Earl of 
Anmdel, and peaceably enjoyed the name, estate and honour of Earl 
of Arundel in all Parliaments and Councils as long as he lived, without 
any interruption or restraint : the King, therefore, well weighing the 
premises, and likewise considering the many services done by the said 
John in his realm of France and Duchy of Normandy, desiring to do 
him all right therein, did, by the advice of the prelates, dukes, earls, 
and barons then assembled in Parliament, admit him to the place and 
seat in Parliament as Earl of Arundel, in the same manner as his 
ancestors Earls of Arundel theretofore had the same, saving the 
rights of the King and of the Duke of Norfolk. (Eot. Pari. Vol. IV. 
p. 441.) 

Later on the castle and honour of Arundel descended to Henry ^®^*j ®* 
Fitzalan, Earl of Arundel, who settled the same on his grandson, annexing 

n2 
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Phillip Howard, the eldest son of Thomas, Duke of Norfolk. This 
Phillip was summoned to Parliament as Earl of Arundel in 22 Eliz., 
and appears from the Journals to have sat in the place of the 
ancient Earls of Arundel. Afterwards, in 3 Car. I., Thomas, Earl of 
Arundel, obtained a private Act for annexing the castle and honour 
of Arundel to the title, name, and dignity of Earl of Arundel, and for 
entailing the same. The preamble of this Act recited that the ** title 
name and dignity of Earl of Arundel is and from the time whereof 
the memory of man is not to the contrary hath been real and local and 
hath from the time aforesaid belonged unto and been used and en- 
joyed by himself and such of the ancestors of the late Earl of Arundel 
as have had in them and enjoyed the inheritance of the castle honour 
and lordship of Arundel in the county of Sussex and by reason of the 
inheritance and seisin of the said castle honour and lordship the said 
Earl and his ancestors from the time whereof the memory of man is 
not to the contrary have been Earls of Arundel and have thereby had 
used and borne and enjoyed the title name and dignity of Earl of 
Arundel and thereby also have from the time aforesaid had and 
enjoyed their place in your Majesty's Parliaments and Councils and 
elsewhere as Earls of Arundel." 

And it was thereupon enacted '' that the said title name and dignity 
of Earl of Arundel and the castle honour and lordship of Arundel 
and the titles names and dignities of Lord Fitzalan Lords of Ciun and 
of Oswaldestre and Maltravers and all places, pre-eminences, arms, 
ensigns, and dignities of the said earldom, castle, honour, and baronies, 
belonging to the borough and manor of Arundel and divers other 
lands and hereditaments specified in the Act might and should for 
ever by virtue of the said Act stand and be and remain conveyed 
assured limited and settled to him the said Thomas Earl of Arundel 
and Surrey and the heirs male of his body and for default of such 
issue to the heirs of his body and for default of such issue to his uncle 
Lord William Howard and the heirs male of his body and for the 
default of such issue to the heirs of the body of Lord William Howard 
and for default of such issue to the said Thomas Earl of Arundel and 
Surrey and his heirs for ever with provision avoiding dowers and 
alienation by any of the persons to whom the premises should come." 

On this the Bedesdale Committee make the following comment 
(third Beport, p. 115): '^It seems, therefore, that the proceedings 
on the claim of the dignity of Earl of Arundel in the reign of 
Henry VI. ought to be considered as an anomaly, influenced by 
political views, and decided apparently without much discussion and 
without the assistance of the judges. The claim of the dignity was 
advanced on singular grounds — not as a general assertion that a 
territorial property which had given the name of earl to a former 



Digitized by 



Google 



PEERAGES BY TENURE. Ch. XVI. 181 

possessor would in all cases give the dignity of earl to another, but 
that the dignity of earl was, for some reason not stated, to be deemed 
incident to the possession of that particular territorial prox>erty. The 
assertion of fact seems not to have been true, and not to have been 
made the subject of enquiry when the question was decided; the 
person who decided on the title assuming that, because one person who 
had had the territorial property in the reign of Edward I. had been 
summoned to Parliament as an earl, and no patent or instrument of 
creation appeared, therefore he must have had a right to the dignity 
merely by force of his possession of the property." 

2. The De Lisle Case. 

In 19 Hen. VI. (1441), the Barony of De Lisle was by charter De Lisle 
granted to John Talbot, whose mother was a daughter and co-heir of 2?^^^^* 
Warine de Lisle. The limitation was ** to John Talbot, his heirs and 144 1). 
assigns for ever, being tenants of the Manor of Kingston Lisle." The 
charter recites as a fact that Warine de Lisle and his ancestors, by 
reason of the lordship and Manor of Kingston Lisle, had from time to 
time, whereof the memory of man was not to the contrary, the name 
and dignity of Baron and Lord Lisle, and by that name had seat in 
Parliament, &c., as other barons of the realm do. Whether the 
grounds assigned for granting the charter did or did not constitute a 
valid claim in law it is not necessary here to discuss. It is sufficient 
that the charter shows that a claim to a barony founded on prescript 
tion or tenure was in fact put forward. 

It may be noted, however, that in both the above cases the claim 
was to a peerage by prescription — not quite the same as a peerage by 
tenure, though closely allied to it. 

3. The AbergaveDny Case. 

This case (1604) is another instance of a claim made to a barony as Abergavenny 
a barony by tenure. It is reported in Collins' Claims, p. 61. The ^'**^» ^^^*- 
greater part of the matter there set out is to be found in the State 
Papers (Domestic Series), Elizabeth. (See Calendar, Vol. 219, No. 97, 
anno 1588.) The claimants were — 

(1) Sir Thomas Fane, who had married Mary, the only daughter 

and heir of the last Lord Abergavenny ; and 

(2) Sir Edward Nevill, the nephew and heir male to the last Lord 

Abergavenny. 
Sir Thomas Fane claimed in right of his wife, asserting that the 
barony was a barony by writ and vested in his wife as heir general. 
Sir E. Nevill claimed the title under the will of a former lord, by 
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which the Barony of Abergayenny and all his other castles, lordships, 
&c. were entailed. 

He asserted that the barony was a barony by tenure, annexed to 
the possession of the Castle of Abergayenny. The case was referred 
by James I. to the House of Lords. The argument was yeiy full and 
elaborate and lasted for seven days, but the point of tenure or writ 
was never in fact decided. The Journals state that the question 
seemed nevertheless not so perfectly and exactly resolved as might 
give clear and undoubted satisfaction to all consciences or judgments 
of all the Lords for the precise point of right ; and yet so much was 
shown and alleged on each side as in the opinion of the House, if it 
might stand with the King's good pleasure and grace, made them both 
capable and worthy of honour. It was therefore moved and so 
agreed that information should be given unto the King's Majesty of 
all the proceedings of the said Court in the matter, and that humble 
suit should be made to his Majesty from the Lords for the ennobling 
of both parties by way of restitution — the one to tlie said Barony of 
Abergavenny and the ancient place belonging to the same, and the 
other to the Barony of Le Despencer. King James agreed to the 
proposal of the House, but nevertheless required the Lords to proceed 
to determine upon which of the said candidates the dignity of the 
Barony of Abergavenny should in their judgment be settled. The 
Lords, in obedience to this requisition, resolved that Sir Edward 
Nevill should have the Barony of Abergavenny, and he was sum- 
moned accordingly, the other claimant receiving the Barony of Le 
Despencer. The question whether the Barony of Abergavenny was 
or was not a barony by tenure was thus in effect avoided by a com- 
promise. 

4. The Fitzwalter Barony. 

Fiuwtlter The next case is that of the Barony of Fitzwalter, 1668 (Collins' 

' • Claims, 287). Here, as in the Abergavenny Case^ there were rival 
claimants for the barony, one of them asserting, the other denying, 
that it was a barony by tenure. The claims were heard in 1669 before 
the Privy Council, assisted by the two Chief Justices, Chief Baron Sir 
Mathew Hale, and other learned lawyers. But it appears from the 
report that after some discussion, both parties being ordered to with- 
draw and the natiire of a barony by tenure being considered, such 
barony by tenure was found to have been discontinued for many ages 
and not in being, and so not fit to be revived or to admit any pretence 
or right of succession thereupon; and the pretence of a barony by 
tenure being declared for weighty reasons not to be one to be insisted 
upon, the point was abandoned and the argument proceeded to other 
matters. 
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The whole question of peerage by tenure is thoroughly sifted by Redesdale ^ 
the Eedesdale Committee in their Eeports (1819-22), and the condu- ^^'Jjj^*^'* 
sion they come to is that there is no sufficient evidence that there this subject, 
were then (that is, at the date of the Reports) any such peerages by 
tenure in existence, or had ever been since the time of Henry III. or 
Edward I. The various objections raised by the Committee to such 
peerages are set forth tn/rOf p. 184. Finally, in 1861, came 

The Berkeley Case (8 H. L. C. 21). 

The petitioner's claim in this case was based on prescription. It set The Berkeley 
out that the claimant's predecessors in title had, time out of mind, held ^*^' 
the castle and Barony of Berkeley in barony, and by reason of the seisin 
thereof had been entitled to be, and had been, summoned to Parlia- 
ment, and had had voice and place in Parliament as barons of the 
realm. The claimant then went on to show that the castle and manor 
were granted in barony by Henry III., and that the title had always 
passed with the property, and that he, the claimant, was entitled to 
the property for an estate of freehold, namely, for life, under the will 
of the last Earl and Baron of Berkeley, and he contended that, although 
the statute 12 Car. II. c. 24, had abolished knight-service and 
tenures, the peerage rights incident to such a barony by tenure as 
his were preserved by sect. 1 1 . 

The claim was made in the year 1858, and referred in the usual 
way to the House of Lords. No pains or expense were spared in 
collecting the best possible evidence in support of the claim, and the 
services of the most distinguished peerage lawyers of the days, 
including Mr. Fleming, Q.C., were retained. Nothing, therefore, 
that research and learning could do to solve the problem of peerage 
by tenure was left undone. 

The .Committee for Privileges, too, who heard the caae argued, 
consisted of some of the most eminent judges who have ever adorned 
the English bench — Lord Campbell, L. C, Lord Cranworth, Lord 
St. Leonards, Lord Chelmsford, and Lord Eedesdale. All these were, 
in the result, imanimous in their opinion that the claimant had not 
made out his claim to the title, honour, and dignity of Baron Berkeley 
of Berkeley Castle, in the county of Gloucester, and the resolution 
embodying this conclusion was reported to and adopted by the House. 

The speeches of the members of the Committee are replete with 
learning and research, and may be said to finally and efEectually 
dispose of the notion that there are any baronies by tenure now in 
existence. It is unnecessary to set out the opinions in detail. It is 
sufficient to say that the objections relied on by the members of the 
Committee are all, or almost all of them, summed up in the objections 
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enumerated below — objections, most of them, already indicated by the 
Hedesdale Committee in their yarions Heports. 

Objections to They may be formulated thus : — 

f^^^ ^ 1. The notion of a peerage by tenure offends against the well- 

settled principle that the Crown is the foimtain of honour and dignity, 
for if a peerage is attached to land, which is alienable, it follows that 
the owner can, by transfer of the land, whether by deed or will, make 
the transferee a peer, and so confer on him the right to a writ of 
summons. (Berkeley Casey 8 H. L. C. 77 ; Hedesdale Committee, first 
Report, 397.) 

2. A peerage by tenure is inconsistent with the idea of hereditary 
nobility — a cardinal principle of English peerage law — for if a peerage 
is attached to land and passes with it to a transferee, the prior owner 
who was a peer ceases to be a peer. {Berkeley Case, pp. 77, 133 ; Redes- 
dale Committee, first Report, 397 ; third Report, 61.) 

3. It is of the essence of a peerage in England that it has been—at 
any rate, since the time of Edward I. — inalienable, whereas a peerage 
by tenure, if now existing, necessarily possesses the quality of trans- 
ferability {Ibid, ; Redesdale Committee, first Report, 397, 398), and 
might even be bought and sold at auction. {Berkeley Case, pp. 78, 
87, 98.) 

4. It is a settled rule that the right to be a peer of the realm is 
ascertained by the records of the House, by its traditions, usages, and 
precedents, whereas if a peerage is attached to land and passes with 
it, the title thereto may be determined by the Courts of law, seeing 
that they have jurisdiction to determine the title to land. (Redesdale 
Committee, first Report, 397.) 

5. If a peerage is attached to land and passes with it, it follows 
that a peerage may be lost or gained by lapse of time ; for even a 
trespasser can acquire title to land under the Statutes of Limitation, 
and, therefore, to a peerage attached to the land. (Redesdale Com- 
mittee, first Report, 397, 398.) 

6. If a peerage is attached to land in the sense supposed it would, 
at any rate since the statute of 12 Car. II. c. 24, for the abolition of 
tenures, pass with the land to a mortgagee, or to the trustees of a 
settlement, or to the trustees of a term, or to the trustees or assignees 
in bankruptcy, and thus carry the peerage into the hands of strangers. 
{Berkeley Case, p. 78 ; Redesdale Committee, first Report, 402.) 

7. If tenure per haroniam conferred peerage rights it might be 
expected that Littleton, who wrote in the time of Henry VI., would 
make mention of it in his celebrated work on Tenures, but on this, 
the most important and most interesting of all tenures, if it really 
conferred on the owner peerage rights, Littleton is silent. {Berkeley 
Case, supra, pp. Ill, 123 ; Redesdale Committee, third Report, 69.) 
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8. In the few early cases in which people sought in the Courts for 
some kind of relief, on the ground that they did not hold per baroniam^ 
or that they did hold per haronlam, there is nothing sufficient to 
establish the existence of a peerage by tenure. (Bedeedale Committee, 
first Report, 396.) 

9. There is no evidence that tenure per baroniam conferred the right 
to be iummpned to Parliament. {Berkeley Caae^ 128, 131.) For, even 
assuming that the Majores Barones in the charter of John were the 
tenants who held per baroniam and no others, the subsequent course 
of summoning to Parliament shows that they cannot be treated as 
having been entitled, after the Model Parliament in 1295, to be 
summoned to Parliament. If they had any prior right it was, in 
some way, abandoned. (Lord Chelmsford, in the Berkeley Case^ ibid, 
130-2.) 

10. It is needless to inquire what was the position of a baron 
anterior to the constitution of Parliament in 1295. As to a baron's 
position subsequently to that date, there is no evidence of any one 
coming to sit in Parliament except by virtue of a writ of summons 
from the Crown, or of an oral invitation in full Parliament to sit. 
{Berkeley Case, 132.) 

11. Even if in early days there were such dignities as baronies by 
tenure, there is no sufficient evidence to show that, by transfer of the 
land, peerage rights were effectually carried to the transferee ; and 
even in those cases, where it is shown that the transferee was sum- 
moned, there is nothing to prove that the summons to him was not, 
in effect, a new creation and favour, not a concession of a right. 
{Berkeley Case, 135, 136.) 

12. It is incredible that, as contended in the Berkeley Case, a peer 
could, by his will, deprive his legitimate issue or heirs of his peerage 
by settling his landed property, with remainders over, on a succession 
of strangers. 

13. If there were such dignities as baronies by tenure in early 
times, they have long become obsolete, and the decision in the Fitz- 
waiter Case {supra, p. 182) was in btrict accordance with the law. 
{Berkeley Case; Redesdale Committee, third Report, 61.) 

14. If there were such dignities as baronies by tenure, they were 
effectually extinguished by the statute 12 Car. II. c. 2ii\ abolishing 
tenures. To treat them as preserved by the saving clause to that 
statute would be inconsistent with the whole principle of the Act. 
(Redesdale Committee, first Report, 402.) 

15. There is no evidence that when that statute was passed peerage 
by tenure could be transferred, and the statute was not intended to 
facilitate transfers. {Berkeley Case, supra, at p. 81.) 
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IG. Tho Committee have not discovered any charter, grant, or 
inquisition which imports a reservation of the service of attending the 
King's Council, or his general Council or Parliament. (Redesdale 
Committee, third Report, p. 62.) 

17. If peerage by tenure really existed in early England, it is hardly 
credible that questions as to the rights of parties on an alienation 
would not have been raised and decided in the House of Lords ; a?, 
for example, whether, where the land was transferred, the peerage 
passed out of the possession of the transferor and vested in the 
transferee, yet no such case is to be found. 

18. Even where, as in the Berkeley Case^ there has been some 
semblance of a transfer by way of settlement in ttdl, there is nothing 
to show that the transferee, when summoned to Parliament, was not 
summoned as a baron by writ. 

19. The Act of Charles II. would, in effect, convert baronies by 
tenure (if any) into baronies by writ. {^Berkeley Case,) 

20. If barony by tenure originated in the grant of lands to be 
holden by the service of attending tho King's Court, how is it that 
there is not to be found a single case of a grant of land containing a 
reservation of such service; and that in the innumerable cases in 
which there have been inquisitions, on the death of tenants of the 
Crown, in which the jury have returned the nature of the service by 
which the land was held, they have never returned, so far as is known, 
this service as one of the terms on which the land was held ? 

21. From the time of Henry III. down to the time of King James I. 
— a period of 400 years— no instance of a claim to a barony by tenure 
is to be found, except the very peculiar cases of Arundel and De Lisle. 

Looking at the cumulative weight of all these arguments, at the 
decision in the Fttzwalter Case, and the still more conclusive decision 
in the Berkeley Case, it may now be taken as settled that, if there ever 



establishment were, there are now no longer any peerages by tenure in England ; 
of title thereto j^qj, jg there the smallest likelihood that the title to a peerage by 
tenure will at any time hereafter be established. 
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CHAPTER XVII. 

ATTAINDER. 

Before dealing with attainder and its consequences in relation to Attainder as 
peerages it will be helpful to examine the subject of attainder as regards land, 
affecting lands and tenements generally, for it will be found, as might 
be expected, that there is a close correspondence between the two. 

1. What, then, is meant by the terms "attainder" and "attainted"? Meaning of 
They were descriptive, it seems, of the condition of a man against *®^™- 

whom judgment of death had been pronounced after a trial for 
treason or felony. 

" On a judgment of death," says Blackstone, Part I., p. 374, " and 
not before, the attainder of a criminal commences; or upon such 
circumstances as are equivalent to judgment of death ; as judgment 
of outlawry on a capital crime, pronounced for absconding or fleeing 
from justice, which tacitly confesses the guilt. And, therefore, either 
upon judgment of outlawry or of death for treason or felony a man 
shall be said to be attainted." 

2. What were the consequences of attainder at common law, that is, Effect of 
before the Statute De Bonis ? attainder. 

(I.) On attainder for treason a man forfeited to the King all his Forfeiture, 
property, including lands and tenements, whether held in fee simple 
absolute or fee simple conditional (tail). 

(2.) On attainder for felony, lands and tenements of the offender are Escheat, 
held immediately of the King, but if the King was not the immediate 
lord of the fee the lands and tenements escheated to the lord of whom 
the same were held, subject to the King's prerogative right to hold 
the lands of the offender for a year and a day, and to commit waste. 

(3.) Attainder caused corruption of blood. This meant that the Corruption of 
attainted person after attainder could not inherit, nor could any person ^^^od. 
inherit from or through him, " for by his attainder of treason or felony 
his blood is so stained and corrupted as, flrst, his children cannot be 
heirs to him, nor can any other ancestor." (Coke's Inst. 1, 291 b.) 

^* There is yet," says Blackstone, Book 2, p. 254, ** a further con- 
sequence of corruption and extinction of hereditary blood, which is 
this : That the person attainted shall not only be incapable himself of 
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inherltiDg or transmitting His own property by heirship, but shall also 
obstruct the descent of lands or tenements to his posterity in all cases 
in which they are obliged to derive their title through him from any 
remote ancestor. The channel which conveyed the hereditary blood 
from hb ancestors to him is not only exhausted for the present, but 
totally dammed up and rendered impervious for the future. . . . This 
corruption of blood cannot be absolutely removed but by the authority 
of Parliament." Nevertheless attainder of a person was not equivalent 
to his death without issue. The inheritance did not descend as if such 
person and his issue were non-existent. Thus if A., seised in fee 
simple, had issue two sons, B. and C, and B. was attainted in the 
lifetime of A. and left issue, C. could not inherit from A. C. was not 
entitled to say " I am heir. B. and his issue must be ignored." 

This law applied as well to an estate in fee simple absolute — to A. 
and his heirs — as to an estate limited in tail (otherwise described 
as an estate in fee simple conditional)— as to A. and the heirs of his 
body or to A. and the heirs of his body by B. his wife — with or with- 
out remainders over (see supra, p. 80) ; for the judges had held that 
a gift in tail — e,ff,, to A. and the heirs of his body — was in some sense 
a fee simple conditional, and that on the birth of an inheritable issue 
the condition was fulfilled so far as to enable the donee to alien or 
forfeit the property. 

This was, no doubt, a somewhat forced and unnatural construction 
to place on a gift in tail, and it was regarded as in effect defeating or 
disappointing the intentions of the donor. To remedy this grievance 
the Legislature passed in 1285 the Statute De Donis Gonditionalibus, 
13 Edw. I. c. 1. 
The Stataie ^^ That statute says : " First concerning tenements that many times 
are given upon condition, that is, to wit, where any giveth his land to 
any man and his wife and to the heirs begotten of the bodies of the 
same man and his wife ... in case, also, where one giveth land to 
another and the heirs of his body issiiing, it seemed very hard and 
yet seemeth to the givers and their heirs that their will being 
expressed in the gift was not heretofore nor yet is observed [the 
statute then refers to the fact that after issue begotten there was 
power to alien, &c.], wherefore our lord the King, perceiving how 
necessary and expedient it should be to provide a remedy in the afore- 
said cases, hath ordained that the will of the giver, according to the 
form in the deed of gift manifestly expressed, shall be from henceforth 
observed, so that they to whom the land was given imder such con- 
dition shall have no power to alien the land so given, but it shall 
remain unto the issue of them to whom it was given after their 
death, &c." [The Act then provides a special remedy by writ of 
formedon for the issue, and it is provided that the Act is not to be 
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retrospectiye, aod fines thereafter levied of entailed lands are made 
void.] 

Tlie statute in effect declared tliat the judicial construction placed 
on gifts in tail had defeated the intention of the givers, and it over- 
ruled that construction for the future and disallowed alienation to the 
disherison of the issue in tail. In so enacting, what the Act more 
especially pointed to was alienation in the ordinary sense of the word 
— that it prohibited ; but by subsequent decisions of the Courts, it 
was held that alienation by attainder was within the meaning of the 
statute and covered by its words. There was nothing unreasonable in 
this construction, because the attainder which caused loss to a man of 
lands and tenements was due to his own wilful act in committing 
treason or felony. 

At what time it was first held that attainder was an alienation Caseeonthe 
within the Statute De Donis, and that the statute protected entailed '^°*' 
lands from forfeiture by high treason, is not clear. The Bedesdale 
Committee Eay they " have not discovered when it was." But it is 
certain that it was so decided at a very early period, for in a case in 
the Year Book (7 Edw. III. 79 — 80) it was asserted by counsel and 
not denied that it had been adjudged in Parliament that the issue in 
tail could not forfeit ; and the law as so decided remained in force for 
centuries. 

An early case in which the statute was relied on as protecting piers 
entailed lands from forfeiture was probably that relating to the lands ^av«fiton. 
of Piers Gaveston. This unpopular favourite had been executed 
without any regular form of trial in the time of Edward II. (1312). 
Later on his widow married Hugh de Audeley, and they in 12 Edw. II. 
(1319) petitioned that she might have livery of the lands granted to 
Piers Gaveston and herself in tail, relying for their claim to relief on 
the Statute De Donis ; but the petition was answered by an Act of 
Parliament specially passed to meet the difficulty whereby all gifts to 
Gaveston and his wife were annulled. (Rot. Pari. I. 453.) 

The case of the Earl of Kent, in 1406 (7 Hen. IV., Year Book, Earl of Kent. 
Michaelmas Term, 19), shows that it was then well settled that entailed 
lands were protected from forfeiture for treason by the Statute De 
Donis, and not only was the statute held to protect entailed lands from 
loss by attainder, but it saved them from the doctrine of corruption of 
blood. 

Thus, Littleton, 747, after stating that where a man is attainted his Littleton's 
blood is corrupted, proceeds in these words : *' But the issue in tail as ^®^*» 
to tenements tailed is not in such case barred, because it is inheritable 
by force of the statute and not by force of the common law, and there- 
fore such attainder of his father or of his ancestor in tail shall not put 
him out of his right by force of the tail."* 
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How the law From and after the passing of the Statute T)e Donis, 13 Edw. I. c. 1 
th^t^iJte (^285), the law therefore stood thus :— 

was passed (1.) In the case of an ostato tail vested in a person attainted of 

until 1535. treason he only forfeited to the King the land for his life. 

After his death the land descended in accordance with the 
entail, and there was no corruption of blood so far as the 
entailed property was concerned. 
(2.) In the case of an estate tail vested in a person attainted of 
felony the land escheated to the lord for the life only of the 
person attainted. On his death it descended in accordance 
with the entail. 
(3.) In other respects the law remained as before the statute. 
Law till The law as thus stated continued for many years in force, from 

26Heii.VIlI. j3 j^^ J ^j285) until the twenty-sixth year of Henry VHI. (1535), 
on which date estates in tail were by Act of Parliament made forfeit- 
able for attainder for high treason. 
2d Hen. VIII. By this Act it was declared that every person convicted of high 

^ .'.^ ^ treason shall lose and forfeit such lands, tenements, and hereditaments 

Forfeiture of_._ ,rt.-i /viiiii« 

any estate of which any such offender or offenders shall have of any estate of 

f^1r^°*^ mA^rt/flfwcc in use or in possession by any right, title, or connection at 

treason. any time of any such treason committed, or at any time after, save to 

every person other than the offenders in any treason, their heirs and 

successors of such rights, titles, -drc, which they shall have on the day 

of the committing such treason, or any time after. 

And it was held that these general words of the Act made all estates 
in land, including estates tail, forfeitable for treason. The Act, how- 
ever, dealt with treason only. Estates tail still remained protected by 
the Statute De Donis from loss by attainder for felony. 
Statute of Next in historical order came the Statute of Treasons — *'that 

(26 Edw. III. I>l©s8ed statute," as Lord Coke calls it, 25 Edw. III. c. 2 ; see Instit. 3, 
c. 2). chap. 1 — declaring and supplementing the law as to treason, and con- 

cluding with the words, ** and on such treason the forfeiture of the 
escheats pertaineth to our lord the King, as well of the lands and 
tenements holden of others and of themselves.'* 
Abolition of And finally we arrive at 33 & 34 Vict. c. 23 (1869), intituled an Act 
forfeiture for ^^ abolish forfeitures for treason and felony, and to otherwise amend 
felony the law relating thereto, 4th July, 1870, which runs as follows : — 

f\z) ^^ ^^^' " Whereas it is expedient to abolish the* forfeiture of lands, includ- 
ing tenements and hereditaments as provided by 13 & 14 Vict. c. 22, 
and goods for treason and felony, and to otherwise amend the law 
relating thereto. 

** Be it enacted, &c. : 

** 1. From and after the passing of this Act no confession, verdict, 
inquest, conviction or judgment of or for any treason, or felony, or/elo 



Digitized by 



Google 



ATTAINDEK. Ch. XVII. 191 

de se shall cause any attainder or corruption of blood, or any forfeiture 
or escheati pro\'ided that nothing in this Act shall affect the law of 
forfeiture consequent upon outlawry." 

Then follow various provisions as to disqualification and as to the 
administration of property, &c., and then in sect. 31, modifying the 
judgment in treason cases, so as to abolish drawing on a hurdle and 
quartering. 

And by sect. 33 it is provided that nothing in the Act shall be 
deemed to alter or in any wise affect the law relating to felony in 
England, Wales, or Ireland, except as herein is expressly enacted. 
The Act is not to apply to Scotland. 

Reverting now to peerages, it is common ground that before the I>id the 
Statute De Donis peerages, like land, were liable to forfeiture or loss by DonU protect 
attainder. The real controversy is whether they were protected, and peerages P 
if so, to what extent, by the Statute De Donis. 

Now, the view that a peerage, if granted in tail, might be protected 
from forfeiture by the Statute De Donis was evidently current in the 
reign of Richard II. ; for in the charter, or rather Act of Parliament, 
of 16 Rich. n. (1393), R. C. V. 109, relating to the restoration of the 
Earldom of Oxford to Aubrey de Yere, it is recited that he has not, so Earldom of 
far, been able to produce evidence that the peerage was entailed; ^"°^* 
*'Et enoutre combien que le dit Aubrey nad riens monstre unqore en 
especial que les noun et estat du CJount d'Oxenford sont a luy taillez" ; 
evidently implying that the earldom was a thing capable of being 
entailed within the Statute De Donis. 

Then, in the great controversy between the Earl Marshal and the Norfolk and 
Earl of Warwick as to their precedence (3 Hen. VI. (1424), R. C. V. ZtZl'^ 
210), the Earl Marshal claims to be Duke of Norfolk, and to have the 
style and title accordingly, and that **I may by your sovereign lord 
my said worthy lord your unde and all your other lords be so reputed 
held and declared in this your Royal CJourt and have and enjoy my 
place thereto accordant saving always the title right and possession 
of me and my heirs of my body coming as Earls of Norfolk to my 
place in this High Court above my said cousin of Warwick and his 
heirs because the name of Duke of Norfolk is tailed to me and to my 
heirs males of my body coming and the name of Earl of Norfolk is 
tailed to me and to my heirs of my body coming generally." 

And again, in 36 Hen. TI. (R. C. V. 319), the King, in letters The Somerset 
addressed to the sheriff of Somerset, recites that " Edmund lately ^***1- 
Duke of Somerset dead held on the day of his death in his 
demesne as of fee tail to himself and the heirs male of his body the 
style title name and honour of Earl of Somerset by the gift and 
grant of the Lord Henry lately Xing of England Fourth after the * 
Conquest and by his letters patent to John lately Eail of Somerset 
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father of the said Edmund lately Duke of Somerset and the heirs 
male of the body of the same John who was heir male to the said 
Edmund six-and-twenty pounds per annum." 

Finally, in NeviVs Case (2 Jas. I.), we have the precise point 
raised. Coke (7 Eep. 33), referring to this case, states that it was, by 
the King's command, propounded to all the judges of England, and 
that three questions were moved. First, whether a limitation of the 
dignity of Earl of Westmoreland, g^nted by letters patent of 21 
Eich. II. to Ealph Nevil, Lord Raby, and the heirs male of his 
body, was within the Statute De Donis or a fee simple conditional at 
the common law ; secondly, admitting that it was an estate tail within 
that statute, whether, by attainder of treason, the estate tail was 
forfeited by a condition of law tacitly annexed to the estate of the 
dignity ; thirdly, whether the estate of the dignity was forfeited by 
the Act of 26 Hen. VIII. c. 13. 

The report then states that it was resolved by all the judges of 
England that a name of dignity might be entailed within the said Act; 
for, in the case at bar, it doth concern land, for he was made Earl of 
Westmoreland, who by the common law is a great conservator of the 
peace .... and therefore such office of dignity of any place doth 
concern land, and therefore may be entailed within the said statute. 

The judges, it will be observed, seemed to have relied on the fact 
that the earldom in this case, being named as of the place, was 
thereby constituted a tenement within the Statute De Donis; but, 
semble, this accidental circumstance is not to be taken to form the true 
ground of the decision. The judges are credited with having based 
their opinion on the sounder and more rational view that all peerages 
savour of land. (See supra^ p. 5.) 

The following is a case referred to in NeviPs Case as an illustration 
of the operation of the Statute De Donis in protecting an entailed 
peerage from forfeiture : — 

The Earldom of Northumberland was limited, in 1557, to Thomas 
Percy in tail male, with remainder to his brother, Henry Percy, in 
tail male. Thomas was attainted and beheaded in 1571, and died 
without issue male, and Henry thereupon became Earl of Northum- 
berland, and in 18 Eliz. (1576) was summoned to Parliament 
accordingly. 

In the Purheck Case (Collins' Claims, 293) Lord Chancellor 
Nottingham (difiering from Lord Shaftesbury, supra, p. 157) deals 
with the subject as follows : — 

'* As to the objection that an honour is not within the Statute De 
Donis, nothing is got by it if true, for, if not, it remains a fee simple 
conditional, and a surrender by fine works more strongly upon a fee 
simple conditional. But, on the other side, there is very much 
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lost by it, and the peers are all undone if the objection be true and 
that honours cannot be entailed, for then no remainder can be limited 
of an honour after an estate tail, and this may concern and degrade 
many of your Lordships. But that which concerns all of you is that then 
all honours will be forfeitable for felony, as appears by Lord Audley'8 
Case J who, being a baron in fee simple, was attainted of felony, and, 
though his son, by a patent of restitution, did long usurp the old 
precedence, yet that being now looked into, the son was fain this 
session to be restored by Act of Parliament, whereas all entailed 
honours, notwithstanding any corruption of blood, are preserved by 
the Statute of Westminster (2) against all forfeitures for felony, 
though not against treason. So that no small priyilege is lost if an 
honour cannot be entailed within the Statute of Westminster (2)." 

The above extract is taken from Cruise (p. 124), who there states 
that he was indebted to Mr. R. H. Eden for the note of Lord 
Nottingham's speech. This statement is confirmed by the argument 
or advice of Chief Baron Parker in the Ferrers Case (2 Eden, 381). 

Next in importance to NevilVs Case as an authority on the question 
comes the Athol Case in 1764. 

The Dukedom of Athol had been granted by letters patent in 1703 The Athol 
to John, Marquis of Athol, in tail male. He died in 1725, leaving an ^"'** 

eldest son, James, who succeeded to the title, and died without issue, 
and a second son, George. George was, in 1745, attainted of high 
treason by Act of Parliament, and died 1760, leaving a son, John 
Murray. This John, in 1764, claimed the peerage by petition 
addressed to the King, and the petition referred to opinions in his 
favour given by several eminent lawyers, which he had obtained in 
the lifetime of his uncle. These opinions were by Mr. Charles Yorke, 
Sir Fletcher Norton, and Mr. De Grey, and are set out in Cruise, at 
p. 128 et seg. They were all to the effect that the rule of forfeiture 
and corruption of blood was by statute of 7 Anne, c. 21, s. 3, the 
same in Scotland as in England ; that the dignity being granted in 
tail, the eldest son of George Murray would be entitled to succeed to 
the dukedom on the death of James, the title being protected by the 
Statute De Donis as an entailed dignity, and there being no corruption 
of blood in the descent of entailed dignities. 

The petition havingbeen referred to the House of Lords, it was resolved, Lords' 
after hearing counsel and examining witnesses, that the petitioner had iP^^^S^^ 
a right to the titles, honours, and dignities claimed by the petitioner, pp. '456, 469. 

The Act of Anne, c. 21, s. 3, on which this decision was based, 7 Anne, 0. 21 
provides that all persons convicted or attainted of high treason in (Scotland). 
Scotland shall be subject and liable to the same corruption of blood, 
pains, penalties and forfeitures as persons convicted or attainted of 
high treason or misprision of treason in England. The House of 

P. o 



Digitized by 



Google 



194 



ATTAINDER. 



Bex y. Knoicle$ 

^larldomof 

Banboij). 



TheSUmrion 
Cat, 

B.C.4thRep. 
406. 



Ths Somerset 
2 Edeo, 379. 



Lordfl bad, therefore, in determining the case, to ascertain what was 
the law of England in regard to the forfeiture of an entailed dignity, 
and then to apply the law as so ascertained to the case of a Scotch 
peerage. The decision of the Honse in the Athol Case consequently 
involyed adjudication as to the law of England, and must be taken a& 
affirming the proposition that by that law an entailed dignity was a 
tenement within the Statute De Bonis, and therefore that there was 
no corruption of blood qua the dignity, and nothing to disentitle the 
eldest son of the attainted George Murray to succeed to the dukedom 
per/ormam doni. 

A passage from Lord Holt's judgment in the proceedings against 
Charles Knowles {Rex v. KnowleSy alias Earl of Banbury, 12 State 
Trials, pp. 1167, 1692 ; Skinner, 517) ought not to be omitted. There, 
speaking with reference to the creation of the peerage by patent, the 
Chief Justice says: "And by such a creation, that is by patent, an 
honour may be entailed within the Statute of Westminster II. (Statute 
De Bonis), and the descent of it is to be governed according to the rules 
of the common law, and it is resolved to be a hereditament forfeitable 
for treason within 26 Hen. VIII. {Neville^s Case), and therefore the 
defendant, being by his plea entitled himself to an estate tail in this 
honour under the letters patent to Viscount Wallingford and the 
heirs male of his body, as a lineal descendant under that entail, held 
a freehold and inheritance in that honour vested in him by common 
law to be protected as and good according to the rules of law." 

The Stourton Case is also one of importance. The Barony of 
Stourton was granted in tail male in 26 Hen. VI. It descended to 
Charles, who was attainted of felony and executed in 1557. In 1575, 
John, son and heir of the attainted peer, was summoned to Parliament 
as entitled to his father's peerage, and took his seat accordingly. 
Afterwards a Bill for his restoration in blood was introduced, but lost. 
Here there appears to be a clear case in which a peerage was held to 
be protected by the Statute Be Bonis from forfeiture for felony. The 
son succeeded because there was no corruption of blood affecting the 
entailed dignity by reason of the father's attainder. This is the only 
possible explanation of the son's succession, and it is the explanation 
which Parker, C. B., adopted in dealing with the Ferrers Case, (See 
infra, p. 196.) 

As to the Somerset Case. In 5 Edw. VI. (1551), the Buke of 
Somerset, also Earl of Hertford, Viscount Beauchamp, and Baron Sey- 
mour, was indicted and attainted of felony by his peers and executed. 
(Howell's State Trials, I. 509.) The peerages were all limited in tail 
male or tail special. By Act of Parliament (5 & 6 Edw. VI.), it was 
enacted that the Buke of Somerset and his heirs male begotten upon 
the body of the said Lady Anne, his then wife, for ever should forfeit 
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to the King and be deprived from thenceforth for ever, as well of the 
name of Viscount Beauchamp, Earl of Hertford, and Duke of Somerset, 
and every of them as of all other his and their honours, degrees and 
dignities. If attainder of felony forfeited entailed peerages, there 
was no occasion for this Act. The Legislature therefore proceeded on 
the view that entailed peerages were not lost by felony, and that an 
Act was therefore necessary. 

The Dukedom of Somerset above referred to affords another illus- The S<mer$et 
tration. The title is granted in 1547 to the duke and the heirs male 2]^en 380 
of his body by Anne, his second wife, with remainder, failing such 
heirs male, to Sir Edward Seymour, by Katherine, his first wife, in 
tail male. The duke, as above mentioned, was attainted and his 
dignities forfeited in 1552 by the Act of 5 & 6 Edw. "VT. above men- 
tioned, but this attainder and forfeiture did not destroy or affect the 
remainder over. That was protected by the Statute De Donis, and 
when in 1750 the issue of the duke by Anne, his wife, failed, Sir 
Edward Seymour, his heir by his first wife, succeeded. This succession 
was, there can be little doubt, by virtue of the Statute De Donis 
protecting the remainder from forfeiture, but the Bedesdale Committee 
insist that the remainder was not protected by the statute, but took 
effect because it was a grant of a separate and distinct peerage. (See 
further, supra, p. 83.) 

In 1711 Henry St. John was created Viscount Bolingbroke in tail TheBoUng- 
male. He was attainted of high treason in 1714, restored in blood B^ottedKep 
only in 1725, and died without issue in 1751. The patent creating the 68, 60. 
peerage contained a remainder in tail male to Henry, the father of the 
grantee in tail male. Henry, the father, who was created Viscount 
St. John, with remainder to his issue by his second wife, died in the 
lifetime of Henry St. John above mentioned, and left John, a son by 
his second wife. On the death then of the attainted peer, the 
Viscountcy of Bolingbroke descended to this John, and afterwards to 
his son and heir, Frederick. He was summoned by writ in Parlia- 
ment accordingly. The remainder was, no doubt, protected by the 
Statute De Donis. 

Laurence, Earl Ferrers, was in 1760 attainted of felony and murder The Ferrers 
by his peers in full Parliament — Lord Keeper Henley presiding as P®c™fif®- 
Lord High Steward — and was executed at Tyburn, dying without ' 

issue. At the time of his attainder he was entitled to the Earldom of 
Ferrers, created by letters patent 3rd September, 1712 (10 Anne), 
whereby his ancestor was created Viscount Tam worth and Earl Ferrers 
in tail male. On the attainder of Earl Laurence, the question arose 
whether the earldom and viscountcy were forfeited or passed to his 
next brother, Washington Shirley. The question was submitted to 
the Lord Chief Baron Parker, and his opinion on the question is set 
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out at p. 373 ei seq. of Mr. Eden's Beports, Vol. 2. After referring to 
the circumstances and to earlj cases of entails, the learned baron 
said: "As Laurence, Earl Ferrers, succeeded to and enjoyed the 
earldom and viscountship several years, I think that there can be no 
doubt but that the corruption of his blood by attainder would impede 
the descent of those honours to Washington Shirley, his next brother, 
unless the Statute of Westminster II. c. 1, wiU preserve that on for- 
feiture." He then refers to the wording of the Statute De DoniJS and 
says: " Having stated the words of the statute, let us see what the 
sense and practice of the legislature have been where a peer entitled 
either to a fee simple or an entailed honour has been attainted of 
felony." He then deals with the Dacre Casey and expresses the 
opinion that as the barony there was in fee simple, it was lost by the 
attainder of Lord Dacre in 83 Hen. YIII., and that this it was which 
necessitated the Act of 1 Eliz. c. 37. The barony in the Stourton Case, 
he points out, was an entailed peerage, and that the next heir 
succeeded, notwithstanding the attainder of his father of felony. And 
after referring to and commenting on the other cases above mentioned, 
he concludes thus : — 

"Upon the whole, whatever might have been thought of this 
matter if it had been quite new, yet, after what has passed in Parlia- 
ment and elsewhere on occasion of the attainders of Lords Dacre and 
Stourton and the Duke of Somerset of felony, and after the opinion 
of the judges in Nevifs Case, and the passages out of Lord Coke's 
works which have been cited, I must take it to be settled law that 
where nobility has been conferred and limited by the King's patent 
in tail from any place, it would be an estate tail within the protection 
of the Statute De Donis, and, consequently, the viscountship in the 
present case, being from a place, will not be forfeited by Earl Ferrers' 
attainder of felony. 

" And with all due deference to better judgment, I apprehend that, 
though the earldom in the present case is not conferred by the patent 
from any place, yet it ought to have the protection of the Statute De 
Donis in the same manner as if some place had been expressed in the 
patent, and will no more be forfeited than the viscountship ; other- 
wise this absurdity will plainly follow, that where two honours are 
conferred and limited in tail by one and the seime patent, the one 
from a place and the other not, that which is from a place would be 
an estate tail within the protection of the Statute De Donis, and would 
not be forfeited by an attainder of felony, but that which is not from 
any place would be only a fee simple conditional, and would be 
forfeited by an attainder of felony. 

"And I beg leave to repeat Lord Nottingham's opinion that all 
entailed honours are within the protection of the Statute De Donis, 
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and consequently, whether they are from a place or not, they are not 
forfeited by an attainder of felony." 

The Eeport further states that the Lord Keeper was so well 
satisfied that the attainder of Laurence, Earl of Ferrers, of felony and 
murder did not affect his next brother Washington Shirley's right to 
the earldom, &c., that his Lordship granted him his writ, and the rest 
of the Lords concurred in opinion with the Lord Keeper, or, at any 
rate, acquiesced in it, for he took the oath and his seat in Parliament 
as Earl Ferrers on Monday, 19th May, 1760. So that this point is 
now settled by the highest authority. 

But the protection given by the Statute De Bonis to estates tail Protection of 
did not extend to peerages in fee, which were still forfeitable by ^i^^**L 
attainder of the holder. This is illustrated in a series of cases, and peerages in 
amongst them the following :— '^* 

1 . The claim of Walter Ogilvie to the Earldom of Airlie, a Scotch The Earldom 
peerage, in 1812. The peerage in this case was created in 1639, and ^''^"^^i-, 
was limited to the original grantee and his heirs male, who succeeded 

him in his patrimony and estate. The earldom descended to David, 
Earl of Airlie, who had two sons, James and John. James was 
attainted of high treason in 1715, and survived his father. He died 
without issue in 1730. John left two sons — David, who was attainted 
of treason in 1746, and Walter, the claimant. Thus in both lines the 
heir had been attainted of treason in the lifetime of his ancestor. It 
was contended on behalf of the claimant that the Statute De Donis 
protected the dignity, and that it was only forfeited under the statute 
of Henry VIII. c. 1 3, during the life of the party attainted and the 
survival of his issue. On this point the judges were consulted by a 
hypothetical case relating to' land, and they were of opinion that the 
attainder of the son in each case in efPect destroyed the peerage, and 
the House of Lords accordingly resolved against the claim. 

2. The Lumley barony is another instance. This barony was The Lomley 
created by writ, and descended to John, Lord Lumley. John's son, ^^f^^p 
George Lumley, was attainted in 1538 (29 Hen. VIII.)> and left John, 286. 

his son and heir. Nine years later (1547) an Act of 1 Edw. VI. was ^^' 373 
passed, on the petition of John, the son of George, restoring the 
petitioner to the title in tail male, and in blood only, and it was held 
that the old title was not restored for all purposes by the Act, but only 
on the terms that it should descend in tail male. This is an express 
authority to show that the attainder of the heir apparent of a peer 
holding a barony by writ operates, if such heir survives his ancestor, 
to extinguish the peerage. 

3. The Dacre Case (fourth Eeport, 324) is another example : — The Dacre 
In 1541 (33 Hen. VIII.) Thomas Fienes, Lord Dacre, who held an ^^[^• 

ancient barony by writ, was attainted of murder. He left two sons — Claims,' 24. 
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Thomaa, who died without issae, and Ghregoiy, who, by Act of Parlia- 
ment, 1558 (1 £liz.), was restored in blood, honour, and dignity. 
Oregoiy died without issue in 1594 (36 Eliz.), leaving his sister 
Margaret his heir. Margaret married Samson Leonard, and was, in 
1605 (2 James I.), declared entitled to the barony. This makes it 
dear that attainder for murder in the case of a barony by writ caused 
corruption of the blood, for otherwise the Act of rtstoration would 
have been unnecessary. 

The Act in question (1 Eliz.) after reciting that by reason of the 
attainder of felony of Thomas, Gregory was in blood, honour, degree, 
and dignity corrupted, declared that Gregory was by the Act restored 
in blood, lineage, honour, and dignity as son and heir of the said Sir 
Thomas Fienes, Lord Dacre, and Gregory was accordingly summoned 
to Parliament in 5 Eliz. (1563), and continued to be for many years 
afterwards until his death in 1594. 

4. In the Audeley Case, Mervyn Touchet was attainted of felony in 
1631. The barony was by writ — commonly called a barony in fee — 
and was therefore not protected by the Statute De Donis. The 
attainted peer left three sons. In 1634, Charles I. by patent pur- 
ported to grant and restore to James, the eldest son of the deceased 
peer, and his heirs the dignity of Baron Audeley of Hely, and the 
Journals of the House state that because he came in upon restitution 
his patent was thought fit to be read. He frequently sat after that 
date, and was placed next to Lord Mowbray. In 1678 an Act was 
passed to the effect that James, Baron Audeley of Hely, and the heirs 
of his body, and after them Mervyn Touchet, third son of Mervyn, 
Lord Audeley, the attainted peer and the heirs of his body, and after 
him the daughters of Mervyn, the attainted peer, might hold, and 
were thereby restored to the dignity as fully as if George Touchet, 
second son of Mervyn, Lord Audeley, were dead without issue. And 
it was further enacted ''that the said letters patent whereby the said 
honour was intended to be restored should not be taken or expounded 
or have any other force for the time to come than to enable the persons 
above intended to be hereby restored to enjoy the said barony 
according to the true intent and meaning of this Act." 

The obvious implications here are that a barony by writ, not being 
protected by the Statute De Donis, was lost by attainder of felony, 
that the Crown could not of its own power effectually restore the 
barony, but that an Act was required for the purpose. 

The conclusions to be drawn from the foregoing Acts and authorities 
may be formulated as follows : — 

1. That after the Statute De Donis {supra, p. 188) — 
(a) A peerage in fee simple, including a barony by writ, still 
remained liable to forfeiture or loss if the holder was 
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attainted of treason or felony. Such a peerage also re- 
mained liable to loss when, on the death of the holder, the 
next heir was under attainder. 

(b) An entailed peerage remained liable to forfeiture, notwith- 

standing the Statute De Donis, if the holder was attainted 
of treason. Such a peerage might also be lost if, on the 
death of the holder, the next heir was under attainder for 
treason. 

(c) The statute so far protected an entailed peerage that on the 

attainder of the holder of felony the peerage was only lost 
for the life of the offender. On his death it passed to the 
issue iu tail unaffected by any corruption of blood. 

(d) That in the case of a peerage entailed with remainders over 

the statute saved such remainders ^m being destroyed 
by the attaiader of the holder under the prior limitations. 

2. That after the statute of Henry VIII. c. 26, all peerages, whether 
in fee or in tail, were forfeited or lost by attainder of treason. 

There is nothing in these conclusions at yariance with good sense 
and justice. They merely come to this: that the Statute De Bonis 
was applied to a limited extent to the relief of entailed peerages from 
forfeiture and corruption of blood, but not so far as to protect them 
against failure by the holder for the gravest of all crimes — treason. 

Contentions of the Bedesdale Committee. 

The Bedesdale Committee has, however, taken extraordinary pains CoDtentioiLB 
to controvert some of the above propositions, and to show — iLS»did 

1 . That the Statute De Donis does not and never had any applica- Oommittee 

AffftlllBt 801116 

tion to peerages at all, whether in fee simple by writ or in tail. of Above 

2. That all peerages, whether in fee simple, by writ, or in tail, have oondusionB. 
always, whether before or after the statute, been forfeited or lost by 
attainder, whether of treason or of felony ; and 

3. That this being so, the decisions by which the Statute De Donis 
has been held to give a qualified protection to peerages have all been 
incorrect. 

Perhaps the first comment is that the subject is hardly worth the 
pains expended upon it by the Committee. 

Attainder of a peer for felony has been a very rare occurrence in 
our history. In the course of 600 years there have probably been not 
more than a score of cases, nor is there reason to expect that they will 
become more numerous in the future. 

NevtPi Case {supra, p. 192), as the chief stronghold of the opposite 
view, is the main point of attack. The Committee hint a doubt, first, 
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whether the case was not a mythical one. Thus at p. 44, third Eeport, 
they say: — 

"As the Committee hare been unable to discover what was the 
nature of the proceeding in which reference was made by the King to 
the judges, or any document relating to the subject except this Eeport, 
and the notice of it taken as after-mentioned, they are not able to state 
what were the terms of the report made to the Eong on the subject. 
. . . Much of the matter contained in Sir Edward Coke's printed 
report may have proceeded only from Sir Edward Coke himself.*' 

From this passage it is clear that the Committee cannot have 
extended their researches very far,* for on referring to the Calendar of 
Domestic State Papers of the period, it appears that they include 
Nevil's petition, and the substance of the petition is set out in Surtees' 
" History of Durham." 

Passing from the suggestion that the case was mythical, the Com- 
mittee next raised doubts whether in NeviTs Case the point whether 
a dignity could be a tenement within the Statute De Donis was ever dis- 
cussed — in other words, whether the Keport is or is not an untrust- 
worthy one. 

" There seems," they say, " strong ground for supposing that the 
suggestion that a dignity was a tenement within the intent and mean- 
ing of the Statute De Donis Conditionalibus originated wholly with 
Sir Edward Coke." (Fourth Eeport, 312.) 

** The answer," says the Committee's third Eeport (p. 44), ** given by 
the judges to the King, therefore, may have been simply that the 
dignity was forfeited by the attainder, and that Edward Nevil, the 
claimant, supposing him to have been the heir male of the body of Ealph 
Nevil, created earl in the 21 Eich. II., had, therefore, no right to the 
dignity. For this purpose it was not necessary to determine whether 
the dignity was a tenement within the Statute De Donis or not, if the 
judges were of opinion that the dignity was forfeited independently of 
the effect of the statute of 26 Hen. YIII." 

The fourth Eeport (p. 258) takes up the same line. " Sir Edward 
Coke," says the Committee, " represents the judges as having con- 
ceived that the dignity was so forfeited by reason of a condition 
tacitly annexed to the grant of a dignity, and he further represents the 
judges as having conceived that though the dignity was created by 
patent ... it was a tenement within the meaning of the Statute De 
Donis Conditionalibus, because it had relation to land. ... It seems, 
therefore, highly improbable that they should have resolved (with a 

♦ In like maimer the Committee seek to treat the Abergavenny Case^ reported in 
12 Co. Rep., as an invention of Sir Edward Coke ; but the facts brought to h'ght 
by Sir Harris Nicholas in his report of the Lisle Feerage Cote afford cogent evidence 
to show that there is no ground for such a reflection on Lord Coke's credibility. 
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view to no conclusion in the particular case before them) that a dignity 
was a tenement within the meaning of that statute, and if credit may 
be given to Whitlock that question was not argued before the judges." 

Again, in their third Report, p. 44, the Committee, referring to 
NeviFs Case, say: "The same report [of NeviVs Case] appears also to 
have been the subject of animadversion in a reading of James Whit- 
lock in the Middle Temple, in 1619, of which there is a copy in the 
Hargrave Collection in the British Museum; Whitlock strenuously 
contending that titles of honour are not within the Statute Dc Bonis, 
denying the assertion of Sir Edward Coke that the matter was argued 
in NeviPs Case before it was resolved, and declaring to his knowledge 
the contrary was the fact." * 

Whitlock, it will be observed, does not deny that the case was 
considered and resolved on by the judges, or that the conclusions 
arrived at were arrived at in the manner stated. All he says is that 
the counsel appointed to argue were not in fact heard. Of the two 
hypotheses it certainly seems the more probable that the report was a 
connect report, even if the reasons given by the judges were not in all 
respects sound, than that Coke, for no conceivable object, should have 
falsely reported. 

The Committee then go on to argue that the view that a peerage 
was a '^tenement" within the statute was unsound. They admit, as 
we have seen (p. 6), that a peerage is a tenement ; that is, ''a 
tenement in gross dependent on nothing but the terms of the patent 
by which it was created ** (third Report, p. 222), but they will not 
allow that it can be a tenement within the Statute De Donis. 

Thus, in their third Report (at p. 44), the Committee say : " On 
referring to the Statute De Donis itself, the language used seems 
inapplicable to a mere dignity inherent in the blood of the grantee." 
And again, at p. 45 : " It cannot be contended, and in NeviPs Case^ as 
reported by Sir Edward Coke, it does not appear to have been con- 
tended, that the mischiefs recited in the statute, and which it was 
proposed by the statute to remedy, were mischiefs which could exist 
in the case of a mere dignity granted by the King to a man and the 
heirs general of his body, or to special heirs of his body, which 
dignity could not in any manner be aliened by the grantee, but must 
cease on failure of the heirs specified in the grant." 

At p. 44 they have some further remarks on the subject. " The 
assertion that the dignity of peer of the realm could not be aliened or 

♦ What Whitlock really says (HarCTave MSS. 237, f. 63) is : "In XepiVi Cane 
it is urged that upon many reasons there expressed that these personal honours 
should be within the Statute De Donis, and it is affirmed that the matter was 
argued before it was resolved. It is not so, for I know them that were appointed 
to argue it were not called in to it.*' 
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granted before or after issue bom of the grantee was not controverted 
in KevWs Case^ or rather it was admitted, and if that was the rule of 
law before the Statute De Donis Conditionalibus as applied to a 
dignity of the nature of that granted to Ealph Nevil, it is clear that 
such a dignity was not within the mischief intended to be remedied 
by the statute, and it does not seem to have been conceived that such 
a dignity could be so aliened, though it was conceived that it might 
be surrendered to the Crown." 
Analysis of These objections of the Committee to a peerage being a tenement 

ob^d^ons. ' within the Statute De Donis, resolve themselves, when analysed, into 
four points. In substance, the Committee say that a peerage cannot 
be a tenement within the statute : — 

1. Because a peerage is a thing of new creation, not like land, 
having a continuing existence (third Eeport, 45 et seq,). But this is 
not a sound objection, for there are several kinds of tenements 
undoubtedly within the statute to which the same objection might be 
raised, e.g., a rent charge granted to a man and the heirs of his body ; 
an office concerning land granted to a man and the heirs of his body. 
Both these are new creations, and nevertheless tenements within the 
statute. 

2. Because the object of the statute was to prevent alienation, and 
a peerage being inalienable, it was not within the mischief of the 
statute, *'the sole object of which was to prevent the effect of 
alienation " (third Report, p. 50). But this objection also is unsound, 
for one of the mischiefs sought to be remedied hj the statute was the 
forfeiture or loss of the entailed property by attainder, and a peerage 
was liable to forfeiture or loss by attainder, nor was the inalienability 
of a peerage by any means a settled doctrine of law in the time of 
Edward I., the date of the statute. On the contrary, in 30 Edw. I., 
Bygod, Earl of Norfolk, purported to surrender his earldom to the 
King, and for many centuries later it appears to have been thought 
that there was no objection to such an alienation of a peerage by 
surrender, whether effected by fine or otherwise. 

3. That the writs given by the Statute De Donis to the persons 
requiring them could not apply to peerages, and therefore the Act 
could not have been intended to affect peerages. But here again the 
answer seems to be that the main object of the Act was to secure the 
observance of the will of the donor,* and that the provision of the new 

* The meaning of the statute was coniddered in Wiliiony, Berkley, 1561 (I Plowd. 
223), 3 Eliz. A^d Anthony Brown, J., pointed oat that ** the letter of the Act 
recites that the alienation was a tort and a wrong, and the intent of the donor was 
thereby violated and his right taken away ... so that such alienation after 
issue had bt-iog to the disinheritance of the issnes and of the donor, and in violation 
of the will and intent of the donor, and, as such, tortious and injurious, was a very 
great mischief, for the full redress whereof this statute was made. And the words 
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form of writ was merely ancillary and supplemental, and should bo 
treated as applicable only where reqiiired. 

4. The statute avoids fines thereafter made of tenements in tai^ 
which would seem to import that as regards fines made before the 
statute there was to be no objection. But on a fair construction the 
provision would seem applicable only to fines capable by law of being 
levied. 

In the result the Committee fail to dispose of or discredit XevtTs Viriter'a 
Case, and that case must therefore be taken still to express the law. jv^/»^*^ 

And here it may be convenient to note how the Lords' Committee stands, 
deal with the authorities above referred to (other than NeviVs Case), I)ealing of 
which ^o to confirm the view that a peerage limited in tail enjoys a mittee on 
qualified protection from forfeiture as a tenement within the Statute anthorities 

There is, first, the Athol Case {supra, p. 193), in which the House of The Athol 
Lords must be taken to have recognized and acted on NeviVs Case, ^^^' 
As to this important decision the Conmiittee observe a significant 
silence — significant because it is impossible to suppose that so well- 
known a case can have escaped such industry as theirs— and the 

whioh made provision for the same are these, * that the will of the giver, aeeording to 
the form of the deed of gift manifestly expressed, from henceforth shall be observed,* 
whioh words alone redress the whole grieyance, and the other words following 
. . . are bat consequential to the said words of the purview, and are only 
explanatory, and not of sabetance but of abundance, which might well enough have 
been omitted. For if the will of the donor shaU be observed, from thence it follows 
that the alienation of the donee shall not bar the issues. . . .'* And Djer, C. J., 
in the same case, said : ** But (as I take it) it was a fee simple presently before issue, 
but the having of issue made it more full and perfect than it was before. For after 
issue he had power to alien, and thereby to bar the issues and the donor, and it 
should escheat for felonv . . . and by other means he might disinherit the 
issue aud the donor, which was contrary to the will of the donor, and was a hard 
case, as the statute says, and very injurious and unreasonable. And thus the 
makers of the Act looked upon this permission of the common law, or this common 
error, whereby they took it that the having power to alien was a full injury, and a 
thing against reason, and the words after, namely, * that it is necessary and useful 
to provide a remedy in the cases aforesaid,' have in them a kind of vehemence pur- 
porting great necessity of a reformation. . . . The Act has ordained that the 
will of the giver, according to the form in the deed of gift manifestly expressed, 
shall from henceforth be observed. So that the observance of the will of the donor 
is become the reformation of all that was amiss before, and the will of the donor is 
the effect of the statute. And from thence it follows that the alienation of the 
donee shall not bind the issues nor the donor. ... So that it was superfluous 
to expreks this in the Act, for these clauses are but consequential . . . and 
everything that is contrary to his will is reformed by this Act, as everything that 
is his will is made a law hv this Act, and, therefore, an entail to the heirs male of 
the body of the donee is within the purview of the Act as it is taken in 18 Kdw. III., 
and in CarbonneVs Cuse in 33 Edw. III. . . . and the three estates limited in 
tlie preamble of the Act, that is to say, especial tail, frank marriage, and general 
tail, are but put there for examples, and not as containing all the entails intended 
by the statute. And, therefore, the estate of the donee is altered, . . . for 
before [the statute] the donee should forfeit it for treason, and now, as appears in 
7 Hen. IV. {^Earl of KenCs Case, svpra, p. 189), he shall not. . . . This statute 
was made to reform the abuse, and to restore the common law in this point to its 
right and just course, which it did by restoring to the donor the observance of his 
intent." 
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Committee's silence on the subject can therefore only be ascribed to a 
consciousness on their part that the case is irreconcilable with their 
theory that an entailed peerage is not within the Statute De Donis. 

As to the Stourton Case {supra, p. 194), the Committee are at a luss 
to explain how the son came to be summoaed, notwithstanding the 
attainder of the father of felony, and they profess themselves unable 
to reconcile the case with the Dacre {supra, p. 197) and Audeley {supra, 
p. 198) Cases. The distinction is obvious : those cases (the Dacre and 
Audeley Cases) related to baronies by writ, and therefore unentailed. 
The Stourton Case related to an entailed dignity. In their anxiety to 
avoid the conclusion that in the Stourton Case the Statute l)e Donis 
was held to apply, the Committee are driven to the improbable con- 
jecture that the writ to the son may have been issued on the under- 
standing that a Bill for his restoration would be forthwith introduced 
and would pass^nto law. This is mere guess-work. The Bill for 
restoration in blood was not presented till the 6th of March, 1575, 
twenty-four days after the son had taken his seat in the House, and 
been recognized as entitled to the precedence of his ancestors. 

The Bill introduced was for the restoration in blood of John, Lord 
Stourton, and his brothers and sisters. It was necessary to cure the 
corruption of their blood, and to render them capable of inheriting 
lands which might thereafter descend to them or any of them. With 
this rational explanation at hand, why postulate a mistake — a mistake 
which is made more improbable by this consideration, that if the son 
was not summoned as being entitled to the ancient dignity by virtue 
of the Statute De Donis, the writ to him must have operated as the 
creation of a new peerage, not descendible like the old peerage in tail 
male, but descendible to the heirs of his body, as in the case of other 
baronies by writ ? Surely the fair presumption is that the Crown and 
its advisers knew what they were about, and acted regularly and not 
irregularly in the matter. The fact that Coke has not used the case 
for his notes on NeviPs Case, on which the Committee lay stress, 
cannot count for much. He may have overlooked the case. 

Nor do the Committee attempt to meet the points made by Chief 
Baron Parker {supra, p. 196) with reference to the Somerset Case, 
namely : — 

1. That if the attainder of the duke for felony forfeited his entailed 
peerage, then there would have been no necessity for the Act 5 & 6 
Edw. VI. 

2. That the subsequent restoration by 12 Car. II. of his great-grand- 
son as fully as if the Act 5 & 6 Edw. VI. had never been passed, anything 
in the said Act notwithstanding, without any reversal or even notice of 
the attainder, implies that the Legislature considered the entailed 
honour as not affected by the attainder — only by the Act. 
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Both these points make strongly in favour of the applicability of the 
Statute De Donis to entailed peerages. 

In the Somerset {Seymour) Case {supra, p. 196) the Committee will The Somrnt 
not allow that the remainder was protected by the Statute De Donis, c^se, 
and that this was the reason why Sir Edward Seymour succeeded as 
remainderman. They contend that the remainder was a new and 
distinct peerage — a theory very difficult to make good (see p. 82) ; 
they take up the same position in regard to the Bolingbroke Case {supra, 
p. 195), and the Northumberland Case {supra, p. 192). 

In dealing with the Ferrers Case {supra, p. 195) the Committee The Ferrers 
(pp. 54, third Report, and 316, fourth Report) suggest a doubt whether "^' 
the case of Earl Ferrers was the subject of due consideration when the 
writ was issued to Washington Ferrers (p. 319) ; but this suggestion 
is sufficiently refuted by the elaborate opinion of Chief Baron Parker 
in the case, and by the Report in Eden, which shows that the Lord 
Keeper had also considered the matter. 

By way of explaining or justifying the summons to Washington 
Ferrers the Redesdale Committee say (third Report, p. 54) : — 

**It may be doubted whether the dignities thus claimed by Wash- 
ington, Earl Ferrers, were affected by the attainder of Earl Laurence of 
felony. The effect of that attainder was to corrupt the blood of Earl 
Laurence, but not that of Earl Washington, who claimed as heir male of 
the body of his ancestor, the first Earl Ferrers, so created by patent, and 
not as heir of Earl Laurence ; and as it has been said that attainder of 
felony properly creates no forfeiture of the inheritance of land, but only 
escheat to the lord, it may be doubted whether the attainder of Earl 
Laurence could operate to the disadvantage of his brother." 

And again, akp. 318 of the fourth Report, the Committee say that it 
might have been contended that though the issue of Earl Laurence, 
if he had had any, would have been persons in blood and lineage 
corrupted by the attainder of his father, yet that Washington was not 
in blood and lineage corrupted, and that he might claim the dignity as 
heir male of the body of the first Earl Ferrers ; and that, therefore, the 
corruption of blood, produced by the attainder of his brother, did not 
affect his title ; that if attainder of felony created no forfeiture of land 
holden in fee simple, though it might give a title to land so holden 
by way of escheat, for want of an heir entitled to claim the land, yet 
the law of escheat was not applicable to the dignity of a peer of the 
realm which did not lie in tenure." 

But this surely is a most startling proposition, involving as it does 
the theory that the attainder of a peer for felony only affects the peer- 
age — ^whether such peerage be one in fee simple or by writ or in tail — 
during the life of the attainted person and the continuance of his 
issue : such issue once extinguished, there would be nothing to prevent 
the other heirs coming in and claiming the title irrespective of the 
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attainder, for they would be claiming, not through the attainted peer, 
but through his ancestor the original grantee direct. To admit such a 
principle would be to ignore the law of escheat, under which attainder 
of felony causes the escheat of all lands and hereditaments. 

Why, then, was a peerage not liable to escheat for felony, unless it 
was that it was protected by the Statute De Donis ? All other in- 
heritances at common law escheated for felony, as the Committee them- 
selves, at p. 255, fourth Report, recognize.* 

Why should a peerage be an exception ? The dignity of a peerage 
is an incorporeal hereditament, as the Committee, at p. 265 of their 
fourth Eeport, admit. 

But the Committee's theory on the subject is shown clearly to be 
^rld<m of unsound by the decision of the House of Lords in the Earldom of Perth 
CasCy reported in 2 H. L. C. 865 (1846). The peerage in that case 
was limited to the original grantee and his heirs male, and it appeared 
that James, the fourth earl, held under that limitation. He died in 
1716. A year prior to his death — in 1715 — his eldest son, James, was 
attainted. He lived on until 1720. Had he not been attainted the 
title would, on his father's death, have descended to him ; but, by 
reason of the attainder and corruption of blood, he was incapable of 
taking by descent. The question then arose whether the peerage was 
at an end, or whether, after the death of the person attainted and the 
failure of his issue, the other heirs might claim as from the original 
grantee. The attainder having taken place after the date of the 
Treason Act, 1709 (7 Anne, 21), mentioned supra, p. 193, it became 
necessary to decide the case in accordance, as nearly as might be, with 
the law of England, and the House of Lords decided that the peerage 
was lost. ** It became,** said the Lord Chancellor, "as much forfeited 
as if he, the son, had been a peer at the time of his attainder. The 
first case of the Airlie Peerage is decisive as to this. The claimant 
says that he is heir male of the grantee, and entitled upon failure of 
the line of the attainted party ; but if that party had the whole estate 
in him the whole was forfeited. . . . There is no decision and no 
authority and no reason for altering the terms of the grant which 
constitute it one estate ; and being all one estate at the time the party 
is attainted, the whole is forfeited." And Lord Lyndhurst, concurring, 
said: "But if this were an English peerage it is quite clear that, 
upon the death of the fourth Earl of Perth, there would have been an 
end to the earldom, because there would have been nobody to succeed. 
The next heir was attainted ; his blood was corrupted ; he therefore 
could not succeed ; and there being an eldest son, nobody else could 
succeed. The earldom tcould therefore escheat and entirely cease. 

* By the common law, upon attainder of petit treason or felony, all kinds cf 
inheritances whereof the offender was seized in his own right .... escheated to 
the King if the King was the immediate lord of the fee. 
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With respect to the law of Scotland, the peerage by that law may also 
be limited to a man and his heirs male general, as in this instance. 
Under such a limitation the peerage would descend precisely in the 
same way as in England ; first to the lineal heir, and afterwards to 
the collateral heirs in succession. As each person succeeded to the 
title he would take the fee. But by the statute of Anne the corruption 
of blood and forfeiture, and other penalties arising from attainder, 
are applied to Scotland precisely as they are applied to England. It 
follows, therefore, that if the peerage would, in the case before us, 
be extinguished if it were an English peerage, it would be equally 
extinguished in the case of a Scotch peerage, and not for the life only 
of the party attainted or during the continuance of his issue, but it would 
terminate entirely. ... I think, therefore, that the title is barred 
by attainder, and I am of opinion that the petitioner has failed in 
establishing his claim." 

It was accordingly resolved that the claim had not been made 
out. 

If the attainder of the heir apparent to a peerage had this effect, the 
attainder of the holder of a peerage cannot have had a less effect. 

As to the Air lie Case, it is not questioned by the Committee. Th4 Air lie 

The Lumley Case {supra, p. 197) is dealt with by the Committee in '^' 
their fourth Eeport, at p. 286. With this case the Committee have cat. "" 
no quarrel; it supports their view, which no one disputes, that a 
barony by writ is forfeited by attainder of treason, nor have they any 
fault to find with the cases of Dacre and Audeley {supra, pp. 197 and 
198), supporting as they do the same incontrovertible proposition. 

The result, then, is this : the principle enunciated in NeviVs Case, The con- 
and afiBrmed by the House of Lords in the Athol Case, that a peerage ^^"?J^ ^' *^® 
limited in tail is, to a qualified extent, protected by the Statute De 
Donis, stands unimpaired. The attempt of the Kedesdale Committee 
to discredit the principle fails, and the received views as to the results 
of attainder which prevailed before the Eeports of the Bedesdale 
Committee must be treated as correct. 

The cases which, among the many on attainder, might have been Farther oai<e.«. 
expected to throw most light on the subject are those occurring 
between the Statute De Donis, 1285, and the statute of 26 Hen. VIII., 
1534 (whereby entailed estates were made forfeitable for treason). As 
a matter of fact, these afford little additional help. They do, how- 
ever, go to show that during all that period peerages, whether in tail 
or not, were, almost without exception, treated as forfeited by 
attainder of treason. They also show to how large an extent, more 
especially in the latter half of the period, it was deemed expedient to 
effect or confirm attainder or forfeiture by Act of Parliament in 
preference to relying on common law proceedings merely. 
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Special Acts of Attainder and Forfeiture. 

Special Acts Acts of attainder are of two kinds : — 

^d^^^tSe ^' ^^®® wliich confirm an attainder at common law, or an irregular 
attainder. 

2. Those wliich enact attainder or forfeiture without any preliminary 
proceedings. 

The earliest record of an Act of the former kind would seem to be 
that of 1 Edw. m. (1327), confirming the irregular condemnation and 
execution of Edmund, Earl of Arundel. 
Other Acta on The following other instances of Acts of attainder and forfeiture 
..meaubjeot. ^y fce cited :- 

Bichard II. Parliament confirms in all points the condemnation 
and forfeiture of the Duke of Ireland, Earl of Suffolk, and others. 
(See Eot. Pari. III. 237.) 

1397 (21 Eich. II.). The Earl of Arundel is attainted by Act of 
Parliament of high treason, and it is enacted that he shall forfeit all 
lands, tenements and hereditaments. 

1401 (2 Hen. IV.). Judgment of attainder and forfeiture against 
the Earl of Salisbury. This is affirmed good in Parliament in 5 Hen. V. 
(Eot. Pari. IV. 176.) 

1415 (3 Hen. V.). The proceedings against the Earl of Cambridge 
are approved by the Lords of Parliament on petition of the Commons 
(see Eot. Pari. IV. 65), and all the earPs lands and tenements declared 
forfeited. 

1460 (38 Hen. VI.). Several great nobles are attainted by Act of 
Parliament and sentenced to forfeit their estates, honours, dignities 
and inheritances, whether in fee simple or fee tail. 

1461. The Duke of Somerset, the Earl of Devon, the Earl of North- 
umberland and other noblemen, are attainted by Act of Parliament 
of murder and treason, and they and their heirs deprived of their 
peerages by express words. They are declared to be unable for ever 
from thenceforth to have, hold, inherit or enjoy any manner of 
dignity, estate or pre-eminence. (Eot. Pari. IV. 477.) This was in 
1461. 

1475. The Earl of Oxford is attainted by Act of Parliament, and 
disabled from holding or inheriting any dignity. (Eot. Pari. VI. 146.) 

1472 (11 Edw. IV.). It is enacted that George, Duke of Clarence, 
shall be convicted and attainted of high treason, and that he shall 
forfeit for himself and his heirs the dignity and name of duke, and all 
honours, lands, tenements, hereditaments and possessions, and that all 
letters patent made by the King to the said duke shall be from thence- 
forth utterly void. 

1483 (1 Eich. HI.). The Duke of Buckingham is attainted and 
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disabled from holding, inheriting or enjoying any dignity, estate, 
manor, &c. 

1485. The Earl of Norfolk is attainted by Act of Parliament, and 
to forfeit all dignities, lands and hereditaments. 

1487. The Earl of Lincoln is attainted by Act of Parliament (Eot. 
Pari. VI. 397), and to forfeit all honours, estates, lands and heredita- 
ments. 

1494. The Earl of Warwick is attainted by Act, and to forfeit all 
honours, tenements and hereditaments in fee simple, in tail or for term 
of life. 

1509. The Earl of Devon is attainted by Act of Parliament, and 
disabled from inheriting, &c. 

1540. The Earl of Essex is attainted by Act of Parliament, and to 
forfeit all dignities, &o. 

1540 (31 Hen. VIII.). An Act of Parliament is passed for the 
attainder and forfeiture of Edward Neville. The Act recites that he 
and others with him have been convicted and attainted of high 
treason by the common law, and enacts that they shall stand and be 
attainted of high treason, and shall lose and forfeit all their manors, 
lordships, lands, tenements, &c. and other their hereditaments of the 
name or nature. 

Many other later Acts of attainder and forfeiture will be found 
referred to in Hatsell IV. 217 et seq., 300 et seq,, and in the State 
Trials. 

In early days an Act of attainder was sometimes passed at the J^^"*'^ 
instance of the Commons, but the practice has become obsolete, and, in Loids. 
in later times, proceedings for an attainder have always originated in 
the House of Lords. 

Attainder ought not to be introduced by way of amendment to a 
BiU. 

Thus, in 1701, a Bill for the attainder of the pretended Prince of 
Wales passed the House of Commons and was sent up to the Lords, 
who returned it with an amendment extending the attainder to Mary, 
the wife of the late King James U. To this amendment the Commons 
objected, on the ground that "they believe that it may be of 
dangerous consequence to attaint persons by an amendment only." 
The Lords thereupon waived their amendment, and the Bill was 
passed. 
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CHAPTER XVni. 



RESTITUTION OR RESTORATION. 



R«8titntion or Attaindee, and the corruption of blood whicli ensued upon it, could 
only be removed — 

1 . By reversal of the judgment in due course of law ; or 

2. By Act of Parliament. 

The King could, it is true, and can, grant the offender a pardon, 
and could and can restore to him and his heirs, or, if he were dead, to 
his heirs, any lands or other property which might have been forfeited 
or might have escheated to the Grown in consequence of the attainder ; 
but the oiiginal dignity could not and cannot be restored in this 
manner, nor could the corruption of blood be so got rid of. 

" The reason," says Coke in his Institutes (III. chap. 106), ** where- 
fore the King may by his charter pardon the execution and restore the 
party or his heirs to the lands forfeited by the attainder and remaining 
in the Crown is for that no person hath thereby any prejudice ; but 
to make restitution of his blood he cannot do it but by Act of 
Parliament, because it should be to the prejudice of others." * 

"Of restitutions by Parliament," says Lord Coke (Inst. III. 
chap. 106), " some be in blood only (that is, to make his resort as heir 
in blood to the party attainted and other his ancestor, and not to any 
dignity, inheritance, of land, &c.). And this is a restitution secundem 
gutd, or in part : and some be general restitutions in blood, honours, 
dignities, and all that was lost by the attainder, and this is restitutio 
in integrum" 



BestoratioiiB 
partial and 
complete. 



Bestoratioxi 
by Act of 
Parliament. 



Bestoratioii by Act of Parliament. 

In construing Acts of restoration it is very important to bear in 
mind the distinction drawn by Lord Coke between restorations in 
blood only and other restorations. It is one which Lord Cairns in 
the Montacute Peerage Case (L. R. 7 H. L. 305) seems to have over- 
looked, for, referring to the Act of restoration under consideration in 



* In 19 Hen. YII. an Act was passed giving the King, daring his life, wide 
powers to reverse attainders. 
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that case, his Lordship says that it prayed ^^'that your subjects 
Elatherine and Winifred and their heirs may and shall be by 
authority of this Act restored and enabled onely ' (I take that to mean 
tcholly) ^ in blood as daughters and heirs to the said Henry.' " This 
was manifestly a misconception of the word *' onely." 

The following instances of restoration by Act may be mentioned. 

Li 15 Edw. n., Thomas, Earl of Lancaster, was by a Court held Lancaster 
before the King and several Lords at Pontefract adjudged guilty of m Edw. in.), 
high treason and executed. But in the first Parliament of Edward III. 
this judgment was reversed as erroneous on the petition of Henry de 
Lancaster, brother and heir of Thomas. (See Eot. Paii. U. 3.) 
Henry de Lancaster, in his petition to Parliament, styled himself only 
Henry de Lancaster, and not Earl of Lancaster. 

In 4 Edw. m., Edmund, son of Edmund, Earl of Arundel, attainted The Kent 
in 1331, petitioned to the King in Parliament for delivery of the lands r?*?™*"^"' 
of his father, and that he should not lose his name of earl, and for 
restoration in blood, and was granted relief by Act. (R. C. V. 24.) 

In 5 Edw. III., Eichard FitzEdmimd, Earl of Arundel, petitioned The Arundel 
the King in Parliament, stating that his father Edmund, late Earl of ^^^tion, 
Arundel, had been taken and executed contrary to law, and praying 
that Richard might be restored to his rights and inheritance. To this 
an Act of Parliament (1 Edw. III.) affirming the judgment was 
objected, but the King of his grace granted to Richard all the lands 
which his father had died seised in fee (with certain exceptions), and 
the King, by the assent of the Parliament, granted to Richard 
d* Arundel that he should not lose the name of earl, honour, action, 
right, &c., through his father, as of the blood of his father, by reason 
of the said judgment and execution thereupon ; and that he should be 
as able in all conditions as if no judgment had been rendered against 
his father or execution done. 

This proceeding, say the Redesdale Committee, appears to have had 
the effect of an immediate parliamentary restitution of the dignity of 
earl of Richard, as son and heir of his father, and of all the lands of 
his father not excepted, &c. (R. C. V. 24 ; fourth Report, 268 et seq. ; 
see also Act of 28 Edw. HI. annulling the proceedings, Rot. Pari. 11. 
257.) 

In 4 Edw. in., Roger Mortimer, Earl of March, was tried before March 
the temporal Lords in Parliament and condenmed to death, and was 5^™^*"'' 
executed ; but the proceedings were irregular, and in 28 Edw. HI. 
(1354) Roger, his grandson, obtained an Act reversing the attainder 
and aTiTnilling the proceedings. (Rot. Pari. II. 255.) 

In 11 Rich, n., the Earldom of Oxford, held in fee simple by TheDeVere 
Robert de Vere, Duke of Ireland, had been forfeited on his attainder ^*^'**^^' 
for high treason. The earl had fled the kingdom and died abroad. 
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Thereupon Aubrey, his uncle and heir, prayed for delivery of 
certain entailed lands, and by Act of Parliament in the form of a 
charter the King restored the earldom to Aubrey and his heirs male 
for ever, together with livery of the entailed lands on his making 
proof of the entail. (See App. No. 34.) 
The Arundel In 1 Hen. IV., the Ck)mmons petitioned for the restoration of 
Jl^^^^y Thomas, son and heir of Richard, formerly Earl of Arundel and 
1399. Surrey, who had been wrongfully put to death in the time of 

Bichard II. The petition prayed that Thomas be restored to his 
name of earl to him and his heirs male, to their honour, degree, and 
estate in all Parliaments and councils, and also to all castles, lands, 
tenements, rents, &c., which in England, Wales, Caleys, or elsewhere 
seised into the hands of Hichard H. by force of the said false appeal 
and erroneous judgments, and relief was granted accordingly by Act. 
(R. C. V. 136 ; Eot. Pari. III. 425--136.) 
The Warwick This was an Act for the restoration of Thomas, Earl of Warwick, 
il^™*"*"* It was in the form of a petition by the Commons, which was assented 
(R. 6. V. 132 ; to by the Lords and the King. It recited the arrest of Thomas, Earl 
I^tParLlII. qI Warwick, in the reign of Richard II., his condemnation in Parlia- 
1 Hen. IV.) ment, his being sentenced to death for treason, and the seizure of his 
lands, and prayed that the judgments and ordinances might be 
annulled, and that Thomas should be restored to his name of earl to 
him and his heirs male in Parliament, and also to all other tenements 
and hereditaments taken in the hands of Richard II. by force of the 
judgments. (R. C. V. 132 ; Rot. Pari. ILL 436.) 
The Salisbnzy In 9 Hen. IV. Thomas Montague, Earl of Salisbury, petitioned the 
J5^^*^» King in Parliament for relief. The petition recited that John, Earl 
of Salisbury, father of the petitioner, had been condenmed as a traitor 
in Parliament (2 Hen. IV.), and that this was confirmed in Parlia- 
ment, and the petitioner prayed for restoration ; and in answer the 
King, with the authority of Parliament, granted and allowed that 
Thomas should be restored in name and in blood, and to have all 
lands, &c. 

The above would seem to have been only a partial restitution, for in 
1 Edw. rV. (Rot. Pari. V. 357) there is a full restitution and reversal 
of the attainders. 
TheLnmley Jn 13 Hen. IV., John Lumley, son of Ralph and brother of 
1412.^^'^ Thomas, petitioned the King in Parliament that he would by the 
advice of the Lords spiritual, &c., grant to the petitioner that he might 
be restored to the name and ability to be son and heir of Ralph 
and brother and heir of Thomas, the rebellion and forfeiture of Ralph 
and Thomas and the judgments against them by which they were 
attainted of high treason notwithstanding, and that he and his heirs 
might be made able to be heirs to all their ancestors, &c., and that he 
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and his heirs might thenceforth bo heirs to the said Ealph and 
Thomas, and able to have use and enjoy every action, claim for suit, 
demand, challenge, and advantage as heirs to the said Ealph and 
Thomas, and to all his ancestors of all seignories, castlos, manor.^, 
lands, tenements, &c. of which the said Ralph and Thomas, or any of 
their ancestors or other to their use, were seised in fee simple or fee 
tail, and that the petitioner might be restored fo the said lands and 
tenements which belonged to the said Ralph and Thomas at the times 
of their deaths, or to any of their ancestors, the said judgments 
given against the said Ralph and Thomas before that the blood 
between the said Ralph and Thomas was corrupted for the causes 
aforesaid notwithstanding. To this petition the answer was: The 
Eling, by advice of the Lords spiritual and temporal, and by the request 
of the Commons in Parliament, has granted this petition in all things 
ascertained therein. But this restoration in blood was not considered 
as enabling the petitioner to claim the dignity of baron, which was 
treated as forfeited by the attainder of his grandfather and father. 
(See Rot. Pari. HI. 655 ; and Redesdale, third Report, p. 286.) 

Henry, son of the Earl of Northumberland, had been attainted in TheNorthum- 
5 Hen. IV. In 2 Hen. V. his son Henry, grandson of the earl, ^to^on 
petitioned the King in Parliament that he might be restored to the 1416. 
name and ability to be son and heir of his father and cousin and 
heir of his grandfather, and all their ancestors, and to the name of 
Earl of Northumberland, the judgment against his father and grand- 
father given in Parliament, or in any other manner notwithstanding ; 
and that he might have all the seignories, castles, lands, tenements, 
which were entailed on his father and grandfather, or any of their 
ancestors, and which the petitioner ought to have had to him and the 
heirs of his body if not forfeited by his father or grandfather, notwith- 
standing any impediments found to the contrary of such entails, or 
that the blood between him and his father and grandfather were 
corrupted. The King, by the authority of Parliament, granted the 
petition, the petitioner suing in the Chancery and proving the entails, 
saving to the King the forfeiture of lands of which the father and 
grandfather were seised in fee simple. (Rot. Pari. V. 37.) 

In 4 Hen. V. (R. C. V. 185), Thomas de Holland prayed the King The Hunt- 
in Parliament to restore to him the name of Earl of Huntingdon, "^^\ 
forfeited by his father in the time of Richard II., and lands, &c., 1416. 
which petition being read in Parliament, the King, with the assent of 
Parliament, granted the petition, but required the petitioner to pro- 
duce entails of the lands and tenements. (R. C. V. 185.) 

Margaret Plantagenet, daughter of George, Duke of Clarence, The Countess 
attainted of high treason by Act of Parliament 17 Edw. IV., and ®'^*^^^ 
sister of Edward, Earl of Warwick, only son of the said (Jeorge and 1620. ' 
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Isabel, eldest daughter of Richard Neville, Earl of Warwick and 
Salisbury, which Edward was attainted of high treason in 15 
Hen. VII. before John, Earl of Oxford, then being High Steward. 
The said Margaret was by Act of Parliament, temp. Hen. VIII. restored 
to the style, estate, name, title, honour, and dignity of Countess of 
Salisbury. She was the last who bore the famous surname of 
Plantagenet. (Coke's Inst. III. chap. 106.) 
The second By an Act of 1 Edw. VI., on the petition of John, son of 

reetor^on George, reciting the attainder of George, the son and heir of John, 
1547. then late Lord Lumley, that by reason thereof John was a person in 

lineage and blood deprived of all degree, estate, name, fame, and 
other inheritance from his father, or John, late Lord Lumley, his 
grandfather, to which he would have been entitled if George, his 
father, had not been attainted, and also all other inheritances which 
might have come to him from whatsoever collateral ancestor by his 
father's side, it was enacted that John Lumley and the heirs male of 
his body should have the dignity, estate, and pre-eminence of a baron 
of the realm by the name of Lord Lumley, and to enjoy in all 
Parliaments the place of a baron ; and that John and his heirs should 
be restored and enabled only in blood as son and heir to the said 
George and as cousin and heir and heirs of the said John, late Lord 
Lumley, and made only heir and heirs in blood as well to the said 
George as to the said John, late Lord Lumley, or either of them, by 
the name of Lord Lumley. 

It was afterwards held (Collins* Claims, 373) that the attainder of 
George Lumley was not reversed by the Act of 1 Edw. VI., and that 
the restitution of John, Lord Lumley, in blood only, whilst the attainder 
remained unreversed, could not revive the ancient dignity which was 
before extinct and merged in the Crown in consequence of the attainder. 
The House therefore resolved, in effect, that by the attainder of 
George Lumley in the lifetime of his father, though he was excluded 
upon his attainder and died before his father, John, the son of George, 
was incapable of succeeding to the title on the death of his grandfather. 
That although by the Act 1 Edw. VI. John and his heirs were 
restored in blood .... yet they were not thereby restored to the 
dignity, and that the Act declaring that John Lumley and his heirs 
should have the dignity of a baron of the realm, by the name of 
Lord Lumley, gave to John a new barony, descendible to the heirs 
male of his body only, and which became extinct on his death without 
issue male. 

That therefore the ancient dignity was never vested in John, last 
Lord Lumley, and that the descendant of his sister Barbara, though 
heir of John, thus restored in blood, could not, by virtue of that 
restoration, claim the ancient dignity before merged and extinguished. 
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Another instance of restoration is the Act passed in the first year of The Btulring- 
Edward VL (1547), in favour of Henry Stafford, son of the attainted Jj^rotion 
Duke of Buckingham. By that Act it was declared that Henry and 1547. 
the heirs male of his body should be accepted, called, and written 
from thenceforth by the name of Lord Stafford, and shoiild enjoy in 
Parliament and all other places the room, name, place, and voice of 
baron ; and he and his heirs were also generally restored in blood as 
heirs of the duke, his father, and made heirs to the duke, by the name 
of Lord Stafford, in blood, and enabled to enjoy all honours, &c. which 
should thereafter come to him or them from any collateral ancestor 
except as therein excepted, and so always as not to convey to the said 
Henry or his heirs any estate, name, dignity, pre-eminence, possession, 
or hereditaments of the late duke other than such as were in the Act 
limited to Henry. 

Act of restitution of Sir Edward Neville, knight. Mary the Queen. The Neville 
** Soit faicte come il est desir6." The Act, thus indorsed, was made i^™^^°' 
on the petition of Edward Neville, eldest son of Sir Edward: **In 
most humble wise beseecheth your Majesty your true and faithful 
servant and loyal subject Edward Neville esquire eldest son of Sir 
Edward Neville knight." It recites the attainder of Sir Edward 
Neville on 4th October, in the thirtieth year of Henry VIII., and the 
Act of attainder and the Act of restoration, and proceeds to ratify that 
Act, and further ordains and enacts that, for lack of heirs male of the 
body of the Eight Honourable Edward Neville, knight, now Lord 
Abergavenny, the petitioner may have, hold, and enjoy to him and to 
the heirs male of his body all such honours, castles, baronies, and 
hereditaments whatsoever which, by the last will and testament of the 
Bight Honourable George Neville, knight, late Lord Abergavenny, 
were held, given, entailed in use or possession for default of heirs 
male of the bodies of the said George, Lord Abergavenny, and Lady 
Mary, his wife, and for lack of heirs male of the body of the said Sir 
Thomas Neville, knight, deceased, brother unto the said George, 
Lord Abergavenny, to the said Sir Edward Neville, knight, and to the 
heirs male of the said Sir Edward lawfully begotten; and the Act 
then proceeds to make further provision as to the devolution of those 
estates, and adds a clause in effect making the same inalienable. 
(E. C. V. Appendix.) 

Edward Courtenay, Earl of Devon, the son of Henry Oourtenay, The Devon 
late Marquis of Exeter, who had been attainted of treason, was T®j^^*^^^53 
restored in blood by an Act of Parliament passed in this year on his 
petition, whereby he prayed that he and his heirs might be restored 
in blood only as well sons of his father as to all other collateral and 
lineal ancestors, and x>ower as heir to demand, sue and enjoy all lands, 
tenements and hereditaments which might thereafter come, remain or 
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descend as though there had been no such attainder, and the 
attainder, so far as corruption of blood, was to be void. Edward 
Courtenay, thus restored, died 18th Sept. 1556 (3 & 4 P. & M.) 
without issue. 

On his death a question arose as to the efEect of this Act of restora- 
tion, and by the Queen's command it was referred to the Chief 
Justices, Chief Baron and others, who were unanimously of opinion 
that the Act of restitution extended to the heirs collateral of the said 
Edward, and not merely to his heirs lineal, and accordingly that on 
his death without issue, which event had occurred, the heirs collateral 
could inherit from him. (See Coke, Inst. III. chap. 106.) 
The Another example of an Act of restoration is afforded by an Act 

reetora^n passed in 1553 (1 Mary, sess. 2, c. 1), intituled "An Act for the 
1663. restitution in blood of the heirs of Henry Pole, late Lord Montague." 

This Act, which was a private one, was in the form of a petition to 
the Queen from the two ladies, Katherine and Winifred, the only 
children of Henry Pole. It recites his attainder, and prays that they 
and their heirs might be restored and enabled in blood only as 
daughters and heirs of Henry, and enabled to ask, have, hold and 
enjoy all such honours, castles, manors, lordships, &c., and all other 
manner of hereditaments, &c. which at any time shall come, remain, 
descend or revert from any lineal or collateral ancestor of your said 
subjects, &c., other than such castles, manors, lordships, &c. which 
were of the said Henry Pole in possession, reversion, remainder or 
otherwise at the day of his attainder. The position was this. Henry 
Pole had died in the lifetime of his mother, Margaret Polo. Margcuret 
Pole had three baronies vested in her — ^Montacute, Monthermer, and 
Montacute, a second of the name. Henry, the son, had been sum- 
moned in her lifetime, and had sat as Lord Montacute. In 1538 both 
mother and son were attainted. The son was beheaded the same 
year, but the mother was spared for a time. The argument founded 
upon the Act was that the restoration enabled the petitioner to inherit 
from Margaret the dignities that she had lost, or at any rate to inherit 
from their father the dignity vested in him by the summons in his 
mother's barony. This view, however, the Lords refused to adopt. 
** The hereditaments," said Lord Caims {Montacute Case, L. R. 7 H. L. 
311), ** which these ladies are by this Act enabled to daim are not 
hereditaments which, but for attainder, might have descended to them 
before that time, or which had descended to them, but hereditaments 
which, speaking with regard to the future, shall come, remain or 
descend or revert, not from their father, but from any lineal or collateral 
ancestor of the two ladies. Of course, putting aside altogether the 
case of Margaret, that would have an intelligible meaning, because it 
would provide in favour of these suppliants that in case property 
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should descend to them upon the side of their grandfather, Sir Hichard 

Pole, or any ancestor of his from that side of the pedigree, it should 

come to them freely notwithstanding the attainder of their father, which 

attainder otherwise would have interrupted that descent. . . . My 

Lords, nothing to my mind could be more clear than the frame of this 

Act of Parliament. It is not to restore anything which was in Henry 

in the shape of property or in the shape of honour; it is not to 

restore anything which the Crown either had taken or might have 

taken by way of forfeiture from Henry by reason of his attainder ; it 

is not to restore anything which could have come to the suppliants, 

but for the attainder of any person other than Henry. It takes the 

attainder of Henry and the attainder of Henry only, and it puts out 

of the way the effect and operation of the attainder of Henry for this 

object and for this object only : to allow to come to the daughters of 

Henry, Lord Montague, inheritances which they might derive from 

persons as against whose succession the attainder of Henry would 

have been an obstacle. It removes no other obstacle whatever out of 

the way. It appears to me, therefore, that with regard to the three 

peerages which I have mentioned, which must find their way and be 

traced, not through Henry in the first instance, but through Margaret, 

his mother, that the attainder of Margaret remains at this moment in 

full force and operation^ and that there is no succession to those 

peerages which can be traced through Margaret.'' Turning then to 

the peerage supposed to be vested in Henry Pole, Lord Montague, by 

virtue of his summons to Parliament in 21 Hen. VIII., that is, in 1529, 

and also in 1533, in which he sat on several occasions, Lord Cairns 

was of opinion that " he was merely sitting in Parliament by virtue of 

the barony possessed by his mother, and was in point of fact called 

by writ in virtue of his mother's barony." Even supposing that it 

coiild be treated as a new peerage, his Lordship considered that the 

Act could not touch it because ** it appears to me that under that very 

large collection of drag-net words which your Lordships find in the 

Act, it would be, to say the least, extremely doubtful whether a 

peerage of the kind I have described would not be included, and 

would therefore be excepted out of the operation of the Act as that 

which was made incapable of passage from the father to the daughters." 

Passing from that to the other alternative, namely, that Henry Pole 

was sitting in Parliament, not in his own right, but as being called by * 

writ in virtue of his mother's barony, his Lordship expressed doubt 

whether the fact that the son was sitting in Parliament in the mother's 

barony would, if the father or mother should be attainted for treason, 

save from the consequences of that attainder the barony in respect of 

which he had been called to Parliament by writ. 

Another noticeable Act is that for restitution of the blood of Lord The Daore 

restoration. 
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TheNorthum- 

berland 

(Dudley) 

restoration, 

1558. 



Dacre of the South, 1558. This also was in the form of a petition 
hy Gregory Fynes, brother and heir of Thomas Fynes, son and heir 
of Sir Thomas Fynes, knight, late Lord Dacre of the South. It 
recites that Lord Dacre, by the Courts of the common law of the 
realm, had been attainted of felony and other oflFences, ** by reason 
whereof your said subject standeth and is a person in his blood, 
Ijnage, honour, degree and dignity corrupted"; and it goes on to 
pray that ** it may therefore please your Highness, of your noble and 
abundant grace, that it may at the humble petition of your said 
subject be ordained and enacted by your Highness with the assent 
[of Parliament] and by the authority of the same that your said 
subject and his heirs may be and shall be by authority of this Act 
restored and enabled in blood, lineage, honour, degree and dignity 
as son and heir unto the said Sir Thomas Fynes, knight. Lord Dacre, 
and that your said subject and his heirs may be and shall be enabled 
in blood and degree to demand, ask for, hold and enjoy any honoxirs, 
castles, tenements and all manner of hereditaments, &c, other than 
such honours, manors, lands, tenements and hereditaments as your 
said most noble father or any of your Highness's progenitors or 
ancestors or your Highness is or was entitled to have by reason of 
the said attainder . . . And that your said subject and his heirs may 
hereafter be and have any action or suit and make his pedigree 
conveyance in blood, lineage, honour, degree and dignity as heir as 
well to and from his said father as also to any other person or persons 
in like manner bom in degree, &c. as if the said Sir Thomas Fynes 
Lord Dacre had never been attainted and as if no such attainder 
were or had been had, the corruption of blood between the said Sir 
Thomas Fynes late Lord Dacre and your said subject and his heirs 
the judgments, &c. or anything whereby the blood of the said Sir 
Thomas Fynes should be corrupted to the contrary in any way not- 
withstanding, &c." (R. C. V. 361, Appendix.) 

Li 4 & 5 Philip and Mary an Act for the restitution in blood of the 
children of John Dudley, Duke of Northumberland, attainted of 
high treason in 1 Mary, was passed. By this Act the children of the 
duke were restored and ennobled in blood and name and made heirs 
as well to the attainted duke as also to any other their ancestor or 
ancestors lineal or collateral, as if the said duke had never been 
attainted, the corruption of blood notwithstanding, and they were 
enabled to demand, hold and enjoy aU lands, tenements and heredita- 
ments at any time thereafter descending, coming or remaining, as if 
the said duke had not been attainted, the corruption of blood not- 
withstanding ; but the Act was not to be taken to restore or entitle 
the petitioners, or any of them, or their heirs, to any name of honour, 
or dignity, &c. 
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An Act (18 Elizabeth) for restitution in blood of Henry Nom-s, TheNorris 
Knight, Lord Norris of Rycot. ]375^ ' 

This Act, which is framed as a petition, recites the attainder of 
Henry Norris, the petitioner's father, of high treason, and prays that 
he may be restored and enabled and made heir to the said Henry 
Norris, the father, and all other his ancestor or ancestors, and made 
heir to them and every of them in name, blood, state, degree and 
inheritance to all castles, manors, lordships, rights, possessions and 
hereditaments, and made inheritable without corruption of blood. 
(R. C. V. 862, and Appendix.) 

Acts of restoration as marks of royal and parliamentary favour are Benevolent 
to be construed with peculiar benevolence in accordance with the ^^ j^^ ^J ^ 
maxim, **In cartis benigna facienda est interpretatio ... in restitu- restoration, 
tionibus benignissima," for it is held so in our books that in restora- 
tions the King himself hath no favour nor his prerogative any 
exemption, but the party restored is favoured. 

But this maxim cannot be used to extend the scope of the Act, as is 
shown by the Montacute Peerage Case (L. E, 7 H. L. 308). 

There the maxim was invoked by counsel, who argued that the Act 
of 1 Mary was an Act of mercy, and must, therefore, be liberally con- 
strued: that there could be no doubt as to the favour the Crown 
intended to confer ; it was in all probability the anxious wish of Queen 
Mary to atone to this family for all past sufferings, and to show the 
royal mercy and goodwill in the most marked and especial manner ; 
that the extensive and forcible expressions in the Act proved that the 
favour of the Crown was meant to be a complete restitution to these 
heirs of all that their father would have possessed had he never been 
attainted, and its evident object could not otherwise have been secured. 
But despite these arguments the Committee for Privileges declined to 
go beyond the words of the Act. ** I shall only say this," remarked 
Lord 0*Hagan, ** that in my view we must be guided altogether in 
determining this question by the very words of the Act of Parliament. 
The extremely ingenious argument that was presented to us with 
respect to the probable liberality and charity of the Legislature in 
passing the Act we have boon considering does not affect my mind 
at all." 

The Procedure for Restoration. 

Coke says (3 Inst. chap. 106) that Bills of Restitution may begin Procedore for 
in the Parliament either in the House of Commons or in the Lords' restoration. 
House ; but in modern times a Bill for reversing an attainder, for the 

P. Q 



Digitized by 



Google 



226 . RESTITUTION OR RESTORATION. 

restitution of honours and lands, and for restoration in blood is first 
signed by the (King), and then presented by the Lord Chancellor to 
the House of Peers by command of the Crown, after which it 
passes through the ordinary stages, and is sent to the Commons. Here 
the (King's) assent is signified before the first reading ; if this form be 
overlooked the proceedings will bo null and void. (May, Pari. Pi\ 
11th ed. 862.) 

For an interesting and remarkable Act of restoration, see Earldom 
of Mar Restitution Act, 1885 (48 & 49 Vict. c. 48). 
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CHAPTER XIX. 

ACTS OP PARLIAMENT FOR DEPRIVATION. 

The omnipotence of Parliament under our Constitution may do any- Acts of Par- 
thing. It may, it would seem, deprive a peer of his peerage on ^f^^aJ^ 
grounds of public policy, but such a proceeding is naturally of a very j^\f]iQ 
exceptional character, and in fact one instance only is to be found on groondB, e.^., 
record of a deprivation of this kind, 17 Edw. IV. (Rot. Pari. V. 409), ^Ike^f 
declaring the degradation of George Neville from his name of duke. Bedford, 

The Act recites that George Neville, Duke of Bedford, as it is '* 
openly known, hath not nor by inheritance may have any livelihood 
to support the name, estate, and dignity, or any name, estate, or 
dignity, and ofttimes it is seen that when any lord is called to high 
estate and hath not livelihood conveniently to support the same dignity, 
it induces great poverty, indigence, and causes oftentimes great extor- 
tion and embracery for his maintenance to be had to the great trouble 
of all such countries where such estate shall hap to be inhabited, 
wherefore the King, by the advice and assent of his lords spiritual 
and temporal and the Commons in this present Parliament assembled, 
and by the authority of the same, ordaineth, establisheth, and 
enacteth that from henceforth the same erection and making of duke, 
and of the name of dignity given to the said George or to the said 
John Neville, his father, be from henceforth void and of no effect, and 
that the said George and his heirs from henceforth be no dukes 
nor marquis, earl, nor baron, &c. The deprived peer died s. p. 1483. The 
policy is the same as that which has dictated the disqualification of a 
peer by reason of his bankruptcy. (Bankruptcy Act, 1883, s. 32 

(1). (A.)0 

But for an Act of Parliament to operate to take away or extinguish Or long 
the dignity of a peerage the wording of the Act must be clear and ^^^^f*^"^ 
precise. This is illustrated in the Eari of Waterford*8 Claim (6 O. (Earl of 
& Fin. 831). The earldom in question in that case had been granted ^1^30* 
by Henry VI. in 1445 in tail male, the grantee being also the then 
Earl of Shrewsbury, and the petitioner was heir male of the body of 
the original grantee. By an Irish statute (28 Hen. VIII.), dealing 
with absentees, the Act, after reciting, as a reason, the long absence 

q2 
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of George, Earl of Shrewsbury, out of the realm, declared that the 
King, his heirs and assigns, should have and enjoy, in right of his 
Crown of England, all honours, manors, castles, lordships, franchises, 
hundreds, liberties, counties palatine, jurisdictions, annuities, lands, 
tenements, and hereditaments, and all other profits, as well spiritual 
and temporal, which the said Earl of Waterford, or any other person 
or persons, had to his use. In 1612 the question was raised whether 
the effect of this statute was to take away the title and dignity of Earl 
of Waterford, and the two Chief Justices and the Chief Baron were 
directed to consider the case and to certify their opinion. The 
conclusion at which they arrived, according to the report in 12 Coke, 
. p. 107, was that the Act not only took away the possessions of the 
earldom but also the dignity itself. The claimant, however, being 
dissatisfied with this opinion, and determined to press his right to the 
title, addressed, in 1 832, a petition to the House of Lords, claiming to 
be entitled to vote at the election of Irish representative i)eers. The 
House thereupon, with a view to a more solemn adjudication, recom- 
mended the* petition claiming the vote in respect of the earldom to be 
presented to the Crown, so that it might be referred by the Crown to 
the House with the report of the law officers of the Crown annexed. 
This was accordingly done, and the matter was, in due course, referred 
to the Committee for Privileges, who resolved that the claimant had 
made out his claim to be Earl of Waterford, in the kingdom of Ireland, 
and had also made out his claim to be admitted as a temporal poor of 
Ireland to vote at the election of peers to represent the peerage of 
Ireland in the Parliament of the United Kingdom. This resolution 
was reported to the House and agreed to. The Lord Chancellor, 
Lord Cottenham, in addressing the House, said: "My Lords, it has 
been admitted by the counsel for the Crown that if this was now the 
first time that an interpretation was to be put upon this Act of 
Parliament, there could be no doubt entertained as to what should be 
the construction." His Lordship then referred to the opinion of the 
Chief Justices in 1612 and to the Act depriving Neville of his dignity 
in 17 Edw. IV. by express words, and continued : "If such words had 
occurred here the cases would have been similar, but no such words 
are found in this Act. There are only words which vest whatever is 
referred to in the Crown. If those words vest this title of honour in 
the Crown, it may be said it does not signify whether there are words 
taking it away or not; that what is given to the Crown cannot be 
holden by the subject ; that ' the King, his heirs and assigns, shall 
have, hold, and enjoy, as in the right of the Crown of England, all,' 
and so forth. Those words * hold and enjoy ' clearly do not apply to 
a dignity, but to that which was the subject of tenure. Then it is 
said if an honom* and dignity be considered to be the subject of this 
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Act those words are to be read ^ reddendo singula singulis ' ; that the 
King was to enjoy those which could be enjoyed, and to hold those 
which might be held. Nevertheless, the words are that the Crown shall 
have, hold, and enjoy, and one is unable to understand how the Crown, 
the fountain of honour, could hold and enjoy an honour, supposing 
that to be the subject of the Act. It appears imx>os8ible to understand 
that the Crown can have, hold, and enjoy an honour which has been 
granted and has been destroyed by an Act of Parliament. Nor is there 
any light thrown upon that point in the arguments of these learned 
persons .... There is not to be found in the enumeration of parti- 
culars in the enactment anything to which the character of possessions 
does not apply, or anything which makes it dear that dignities or 
titles of honour were the subject-matter of enactment .... The word 
* honours,' as connected with those other words of description, is stated 
by Lord Chief Baron Comyn and other authorities to apply to a 
collection of manors," and the Lord Chancellor was accordingly of 
opinion that the claimant had made out his case. Lord Plunket said 
that he should not consider it necessary to make any observations on 
the case were it not for the very great respect and veneration which 
he felt for the name of Sir Edward Coke ; but he thought it due to the 
memory of that most distinguished person that they should not lightly 
express an opinion tending to interfere with his deliberate judgment 
without assigning some reason for doing so. His Lordship then 
referred to and criticized the opinion of Lord Coke, and distinguished 
the case from that of Neville, Duke of Bedford. " I therefore think," 
he continued, ''that the argument of Lord Coke has no foundation, 
and that this c€tse is not within the mischief which he alleged was 
intended to be remedied by the Act 1 7 Ed w. lY . ; namely, the holding 
a dignity when clothed with poverty. The mischief intended to be 
provided for by the Act of Henry VIII. was of another description 
altogether. The mischief to be remedied by that Act was that of a 
person to whom ample possessions had been given on consideration 
that he should defend them against the enemies of the King in 
Ireland, but who neglected to defend them and allowed them to get 
into the possession of persons inimical to the Crown. It was deemed 
right in such case that those possessions should be resumed, but that 
was no reason why the title of honour should be resumed, because that 
title had not got into the hands of the King's enemies ; and I believe 
I am correct when I state that in respect of a title of peerage the word 
denoting it is not 'honour'— that word in itself is not a word equivalent 
to the dignity of peerage, but name, style, and dignity .... The 
object of the Act was to vest certain property in the Crown. Nothing 
is taken away from any of the persons whose names are introduced 
into this Act of Parliament by any direct terms. It is merely by 
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inference they are deprived of anything. They are not deprived of 
their lands, their honours, or their manors by any direct words, but 
these are vested in the Crown ; and by those honours and manors, and 
so on, being vested in the Crown the persons named are deprived of 
them. Then if this dignity was incapable of being vested in the 
Crown, would it not be stretching the Act of Parliament beyond any 
legitimate inference which can be derived &om it to say that that 
which cannot be holden by the Crown shall be taken away from the 
person possessing it? I am of opinion that this dignity of peerage was 
not, nor was intended to be, taken away. I therefore concur in the 
opinion which has been expressed that this extra- judicicd opinion 
given by Lord Coke and the other learned judges on this subject 
ought not to weigh with us, and that upon the construction of the Act 
of Parliament this case is perfectly clear.** 
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CHAPTER XX. 

PROCEDURE ON CLAIMS. 

When a claim to a peerage is to be made, the proper mode of making The petition 

it is {supra, p. 10) by petition to the Crown. Such a petition should ^ *^® Crown. 

be firamed with great care and circumspection, for although it is 

possible to make good errors or omissions, or even to take up a new 

position by a supplemental petition, it is far better that the case of 

the claimant should from the first be fully and accurately presented, 

especially as anything which the petitioner puts forward may be 

treated as an admission by him. {Tract/ Peerage Case, 10 CI. & Fin. 

164.) 

The petition should be addressed to the Crown — to the King's Most Form of 
Excellent Majesty — and should state in what way the peerage daimed P®**^®*** 
was originally created, whether by charter or patent, or by girding or 
by writ, and sitting thereon. It should farther set out the facts which 
show that, according to the limitations of its creation, the peerage in 
question has descended to the claimant, or where the petitioner claims 
as a co-heir, the facts which show that the peerage is in abeyance and 
that the claimant is one of the co-heirs and who are the other co-heirs. 

The facts relied on should be set out in considerable detail. It 
is not enough to state genersJly that the peerage claimed has 
descended to the claimant ; the line of descent must be traced. The 
petition may, as regards questions of law arising on the facts, state 
that the petitioner is advised to this or that effect. 

The petition should conclude with a prayer that the claimant may Fnjer. 
be declared entitled to the peerage {Huntfy Peerage Case, 5 CI. & Fin. 
349), and may have a writ of sunmions, or if the petitioner claims as 
co-heir to the peerage, then that he may be declared to be a co-heir, 
and that the abeyance may be determined in his or her favour. 

The petition is presented through the Home Office, and is in due EefereDce to 
course referred to the Attomey-Gbneral by a memorandimi or note QenSSf ' 
subjoined or indorsed and signed by the Secretary of State. 

llie reference is in the shape of an instruction to the Attorney- 
General to inquire into the truth of the allegations made by the 
petitioner, and to report thereon to his Majesty. The Attorney- 
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General, pursuant to this direction, investigates the claim, inspects the 
proofs, hears counsel if necessary in support of the petition, and in 
due course makes his report, in which he states the substance of the 
petition and the evidence adduced for or against the claim, and the 
conclusion at which he has arrived and the grounds of that conclusion, 
and veiy commonly suggests a reference to the House of Lords. 

It is open to the Crown, if it thinks fit, to act upon the report of 
the Attorney-General without referring the matter to the House of 
Lords, and to admit or reject the claim ; but where, as is usually the 
case, there is any matter of doubt arising on the claim, the Crown 
refers the petition and the Attorney-General's report to the House of 
Lords, ** to examine the allegations thereof as to what relates to the 
petitioner's title, and to inform his Majesty how the same shall appear 
to their Lordships." 

The House of Lords in its turn refers the matter to the Committee 
for Privileges, and before that Committee the claimant must proceed. 

By the Standing Orders of the House of Lords, the Committee for 
Privileges is directed not to proceed to the hearing of any claim to a 
title of honour until fourteen days after printed cases shall have been 
delivered, which shall contain an abstract of the proofs and authorities 
upon which such claim may be founded, and the dates thereof, and 
references where the same may be found. 

Accordingly, the claimant in due course prepares his cajse, which 
must state fully the facts as to the creation of the dignity and all 
other material facts by which the title is shown to be in the daimant. 
The position he takes must be clearly indicated, and must be in accord 
with his petition to the Crown. If, for example, his claim is based 
on the creation of the peerage by letters patent or charter, he cannot 
at the hearing turn round and claim that the creation was by writ. 
The case should state or refer in detail to the evidence by which each 
material fact is to be proved ; and further, it is allowable to discuss 
and refute anticipated objections, and lay down and maintain proposi- 
tions of law, and to cite cases in support. The pedigree of the 
claimant should be incorporated in or annexed to the case. The case 
must be signed by two counsel. 

Cases in opposition should plainly state the objections relied on, 
and refer in detail to the evidence in support, and, if needs be, an 
opponent will be allowed to present a supplement case. 

Where any unforeseen objections are made to the claim or any new 
matter is discovered by the claimant, he may petition the House for 
leave to present an additional case. This occurred in the Nor/oik Case, 
(1907) A. C. 10. 

If there are several claimants to the same dignity, the same course 
of petition to the Crown, report by the Attorney-General, reference to 
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the House of Lords, and delivery of a printed case, must be followed ; 
but a person who merely opposes a claim without having himself 
petitioned the Crown is, of course, in a different position, and will be 
allowed to deliver a printed case in opposition to the claim, and to be 
heard by his coimsel in support of such opposition. {Braye Peerage 
Case, 1839, 6 a. & Fin. 757.) 

The proper course for a co-heir claiming a peerage in abeyance is Course where 
to petition the Crown to terminate the abeyance in his favour, and ^f®'*^ "^ 
this he can do though a rival petition has boon presented by another 
co-heir for determination in his favour. But whoi-e there is a petition 
by one co-heir for a determination in his favour and another co-heir 
raises no competiog claim, but is shown by the claimant's own ( a^e 
to have an interest, the House will, on such co-heir's petition, allow 
him to appear before the Committee for Privileges and present a case 
to protect his interest. {Braye Peerage Caee, 6 CI. & Fin. 757.) 

A claimant to a peerage in abeyance is bound to give notice to all Notice of 
the co-heirs known to him to be existing, and for this purpose notice ^^^^' 
by letter through the post is not sufficient. {Camoys Peerage, 6 CI. & 
Fin. 789.) Nor is this all. The claimant must deduce and prove the 
pedigrees of all the other co-heirs, in order that the Crown may kno^ 
among what persons the dignity is in abeyance. (Cruise, chap. 6, s. 53 ; 
but see the Braye Peerage Case as to how far this goes.) 

In due course a day is fixed on the application of the claimant for Day fixed for 
the hearing of the claim. hearing. 

At the hearing by the Committee for Privileges the claimant Procedure at 
appears by his counsel, who state the case, and produce the evidence ^®»n"fir- 
in support. This for the most part is generally documentary, but oral 
evidence is sometimes taken. 

The Attorney-General, on behalf of the Crown, attends to examine 
the evidence produced by the claimant, and to take such objections 
to the case and pedigree as he may be advised, and, if he thinks 
proper, to adduce evidence in opposition. As guardian of the legal 
rights of the Crown and privileges of the peerage, it is the Attorney- 
General's duty to see that no one is admitted to the peerage who does 
not prove a clear and equitable title to the dignity. 

As to who may be heard in Opposition. 

When the Earl of Crawford claimed the Dukedom of Montrose, the Montrote Ca»e, 
then existing Duke of Montrose petitioned to be heard against the 
claim on the ground that his precedence in the peerage would be 
affected, and he was allowed to present a case, and the Committee 
reserved the question whether he should be heard. In the end it 
turned out to be unnecessary to hear him. In that case Lord Cran- 
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worth said, ^^ I should advise your Lordships that we cannot hear a 
person who does not claim a peerage in opposition, or who merely 
says that the proof and establishing of it will collaterally affect his 
interests.'* (See Lord Lindsay's Eeport of the Montrose Case^ pub- 
lished in 1854 ; also the report in 1 Macq. 424.) 

In the Shrewsbury Peerage Case (7 H. L. 0. 1), a claim was made to 
a peerage which had an estate annexed to the title. Certain persons 
would, if the peerage became extinct, be entitled to the estate ; if the 
claim to the peerage was established their title would be defeated. 
They were allowed to appear and be heard in opposition to the claim. 
The resolution of the Oommittee in that case was to the following 
effect : " That the opposing petitioners be allowed to lodge one case 
in common in opposition to the claim of the claimant, and that another 
opposing party be allowed to lodge a separate case in opposition to 
the said claim, the said cases to state fully the grounds upon which 
the petitioners rely in opposition to the said claim, and to be laid upon 
the table of the House on or before a day specified (that is, about 
ten days later), and that in the meantime, the claimant consenting by 
his counsel, the said petitioners be allowed to appear at the bar by 
cbunsel, and to cross-examine the witnesses examined in support of 
the claim.'' 

Where the Committee apprehend that any other person may have 
a right to the peerage claimed, they may direct the claimant to give 
notice to such person. 

In the Norfolk Peerage Case ( 1 907, A. C. 1 0) a claim was made by Lord 
Mowbray to the ancient Earldom of Norfolk, created in the year 1313, 
and the Duke of Norfolk, who held an Earldom of Norfolk created in 
the year 1644, petitioned the House of Lords for liberty to appear and 
be heard against the daim of the petitioner. His Grace did not set up 
any title to the Earldom claimed by the petitioner, but based his daim 
to oppose rather on the ground that, having regard to the circumstances 
and manner in which the Earldom of Norfolk was granted to his 
ancestor, the Crown should not now call out of abeyance another 
earldom bearing the same name, and acting on these considerations 
the House gave the duke liberty to appear and to lodge a printed case, 
and said that he might be treated as Earl of Norfolk xmder the 
creation of 1644. 

If upon the hearing of a peerage case any difficulty arises as to a 
matter of law, the House of Lords is entitled to summon the judges 
to advise the House, but it is under no obligation to take this course, 
and as we have seen in the Wensleydale Case {supra^ p. 87), it 
dedined to submit the question to the judges. 

On the condusion of the claimant's case, any opponents entitled to 
be heard by counsel, and the Attorney-General, will be heard. The 
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£lommittee then comes to a resolution whicli is reported to the House, The 

and if agreed to, the Crown is informed of it pursuant to the order of ^^JJ^^.* 

reference. 

The resolution, if in affirmance of the claimant's right, is in some 
such terms as these : ** That the petitioner is entitled/' or, " That the 
title to the barony doth of right belong to the petitioner, to him and 
his heirs." K the decision is adverse, the resolution takes such form 
as this : '^ That it doth not appear that the petitioner is entitled to the 
dignity," or, " That the petitioner is not entitled to the dignity claimed 
by him." 

Eeverting now to the matters material to be proved on a claim to a What to be 
peerage, they are these : — proved. 

(1.) The creation of the peerage and the limitations of the dignity. 

(2.) That the title under such limitations has vested in the claimant, 
or if he claims as a co-heir that he is such co-heir. 

As to (1) the best proof of the grant by charter or patent is the Charter or 
production of the original charter or patent, such an instrument being P**®^*^ 
in itself a record. If the original cannot bo found, the record thereof 
in the patent or charter rolls is admitted, or an examined copy. 
(Taylor, Ev. § 1526.) 

Where a patent of peerage cannot be found recorded in the Patent 
Bolls or elsewhere in the records, other evidence must be resorted to. 
Thus, entries in the Journals of the House of Lords evidencing the 
limitations of the patent may be referred to for that purpose. 
(Barony of Saye and Sole, 1 H. L. C. 607.; 

As to proof of writ and sitting in Parliament, see supra ^ p. 46. The Sitting, 
proof must be by the records of Parliament ; see also Ciuise, chap. 6, 
para. 47. (Hubback, p. 613.) 

Various facts may be proved by public registei'S or books kept by Public 
persons in public offices, in which they are required by statute or by '^fi^*^^** 
the nature of their office to write down particular transactions occur- 
ring in the course of their public duties, and imder their personal 
observations. (Taylor, § 1691 ; Hubback, p. 469.) 

Thus, parish registers, registers of births, marriages, and deaths, Parish 
made pursuant to the Registration Act (6 & 7 Will. IV. c. 86), and '^08:»8ter. 
any other register, are admissible, but to render any document admis- 
sible in evidence as an official register it must be one which the law 
requires to be kept for the public benefit (Taylor, § 1692), and as a 
rule it is essential to the official character of such registers that the 
entries in them be made promptly, or at least without such long delay 
as to impair their credibility. (Taylor, § 1594 ; Hubback, p. 469.) 

Although official registers are admissible in evidence of the facts 
they record, this is only as regards facts required by law to be 
recorded. Thus, a marriage register is evidence not only of the 
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uaarriage, but of the time of its celebration, for it vas the duty of the 
regibfrar to state the facts correctly in tlie register. (Taylor, 
§ 1774.) The register of births is evidence of that fact and of its dato, 
but it furnishes no proof of the age of the party, save that he \( as 
bom at such a date, even though it states the day of his birth. 

Inquisitions post-mortem are admissible on the ground that they 
were made under competent authority concerning matters in vrhich the 
public is interested. They have frequently been admitted in peerage 
cases in proof of deaths, and also of the name, age, and identity of the 
next heir. (Hubback, p. 584.) 

Visitation books deposited at the Heralds' College, containing as 
they do the pedigrees and coats of arms of many noble and gentle 
families in England, which were compiled during the sixtec nth and 
seventeenth centuries by heralds, acting under commissions from 
the Crown, have frequently been admitted in peerage cases (Taylor, 
§ 1769; Hubback, 538 et seq,)', but where it is not shown that the 
document or book was made under such commission, or as a matter of 
public duty, it is not admissible in evidence as a public document. 

To prove a pedigree effectively, if it be a long one, may be a matter 
of great difficulty ; such a pedigree involves the proof of many facts, 
and in regard to a large number of these facts the witnesses may long 
since be dead. Suppose, for example, the claimant's pedigree should 
set out that A., the original grantee of the peerage in tail male, was 
married to B., that A. and B. had three sons, C, D., and E., that C, 
D., and E. each married and had issue, that some generations later the 
issue male of C. and D., the elder sons, became extinct, that E. married 
and died leaving issue, and that the claimant is the heir male of the 
body of A. through E. To prove such an array of allegations as these 
may be a task of great difficulty. To begin with, the marriage of A. 
and B. has to be proved ; nor is that enough, it must be shown that A. 
did not leave issue by any former wife. The birth of each of the 
three sons, C, D., and E., must be proved, their respective man-iages, 
and the birth of their respective male issue. Proof must be given of 
the extinctions of the issue male of C. and D., of the marriage of E., 
and the birth of male children of the marriage of E., and of all the 
other facts requisite to show that the claimant is the heir male of the 
body of E. 

At every turn, too, questions of identity arise : for example, proof of 
the marriage of A. and B. is adduced — this must include proof of the 
identity of the spouses. Proof of the death of C. is produced ; here, 
again, it is not enough to show that a person named C. died at a par- 
ticular date, the person so claiming must be identified with the C. of 
the pedigree. And so with all persons figunng in the pedigree, the 



Digitized by 



Google 



AS TO WHO MAY BE HEARD IN OPPOSITION. Ch. XX. '237 

establishment of identity is an essential element in tlie proof. (See 
Hubback, 438.) 

In pedigree matters the law relaxes to some extent its rules of evi- Declarations 
dence, and admits declarations of deceased persons, and by pedigree njembers of 
matters is meant all material facts which, if established, would tend family, 
to prove the pedigree on which a claim rests. 

For hearsay evidence to be admissible in such c€ises the declaration 
on which it is based must be shown to have proceeded from the 
person related by blood or marriage to the family, and, therefore, 
presumably, having special means of knowledge, and must also be 
shown to have been made ante litem motam — that is, before any con- 
troversy in regard to the matter arose. (See Taylor, Ev. §§ 635, 630, 
638 ; Hubback, 660.) 

The relationship of the declarant with a family must be established 
by some proof independent of the declaration. (See Taylor, § 640.) 

Such declarations by deceased persons may be either ( 1 ) oral, as where 
A. proves that B., a member of the family, told him so-and-so in 
regard to the pedigree ; or (2) in writing, as where the declarant, in 
liis will or in any other deed or document, makes a declaration as to 
the pedigree or some fact therein. (Taylor, Ev. § 648.) 

Hearsay upon hearsay is also admissible; for example, evidence 
that the deceased father of the claimant told him or someone else 
some fact in relation to the pedigree which had been related to him by 
his father or grandfather, or some other member of the family, is 
admissible in evidence in a pedigree case. (See Taylor, § 639.) 

Family conduct is admissible in evidence in pedigree matters, as FamUy 
where it is shown that a person in the pedigree was treated as a ^^^^ • 
legitimate son. (Taylor, Ev. § 649.) 

Entries by a parent or relation in Bibles, prayer-books, mtssals, Entries in 
almanacks, or in any other book, or any document or paper stating Bibles, &o. 
the fact and date of birth, marriage, or death of a child, or other 
relation, are also admissible in evidence as the written declarations of 
the deceased persons who respectively made them (Taylor, Ev. § 650), 
and such entries, when made in a family Bible or Testament, will be 
admissible, even without proof that they have been made by a 
relative, the presimiption being that the whole family have more 
or less adopted the entries contained in the book, and thereby 
given them authenticity. {Berkeley Peerage^ 4 Camp. 421 ; Taylor, 
Ev. § 552.) 

The correspondence of deceased members of the family is, on proof Other 
of the handwriting, admissible in evidence; so axe recitals in marriage ^la^tions 
settlements, and other family deeds, and descriptions in wills and 
other documents. {Tracy Peeragey 10 01. & Fin. 154; Taylor, Ev. 
§ 651.) 
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InBoriptioDS. 



EyideDOd of 
marriage. 



Evidence of 
legitimacy. 



Inscriptions on tombstones, coffin-plates, mural monuments, family 
portraits, engravings on rings, hatcliments (see tn/ra), and the like, 
are also admissible, either as declarations by members of the family 
or on the ground of having received tacit recognition by the family. 
For the same reason a pedigree, whether in the shape of a 
genealogical tree, map, or chart, or contained in a book, or in a 
mural or monumental inscription, and recognized by a deceased 
member of the same family, is admissible, however early the period 
from which such pedigree purports to be deduced. (Taylor, Ev. 
§ 656.) 

Marriage should be proved by the evidence of some witness present 
at the ceremony. If this is impracticable by reason of the death of 
the witnesses, the marriage may be proved by the record thereof 
entered in the public register, on the principle that it is the duty of 
the person who keeps the register to make proper entries after satis- 
fying himself of their truth (see Sturla v. Freccia, 5 App. Cas. 623, 
644 ; LyeU v. Kennedy^ 56 L. T. 647) ; but the identity of the parties 
must be proved. In the absence of the marriage register a marriage 
may be proved by declarations made by members of the family. 

Failing any of the above kinds of evidence, evidence of general 
reputation or opinion is admissible in proof or disproof of marriage. 
(Taylor, Ev. §§ 172, 578; Stephen, Dig. Ev. Art. 53.) Thus, where 
it is alleged that two persons named in the pedig^^ee were married, the 
opinion expressed by conduct of their acquaintances and friends is 
admissible in evidence. {Morris v. Miller, 2 Burr. 2057 ; Stephen, 
Dig. Ev. Art. 53.) 

There is always by English law a presumption in favour of the 
validity of a maniage which is shown to have been celebrated de facto 
(Taylor, Ev. § 172) ; and marriage may even be presumed from habit 
and repute. (Taylor, Ev. §§ 172, 578.) 

There is a strong presumption in favour of the legitimacy of a child 
bom in wedlock. {Legge v. Edmonds, 25 L. J. Ch. N. S. 125 ; Taylor, 
§ 106.) The presumption is not irrebuttable, but the evidence to 
rebut it must be clear and conclusive, and not resting merely on the 
balance of probabilities. {Aylesford Peerage Case, 11 App. Cas. 1 ; 
Bosvile V. Att.'Oen., 12 P. D. 177.) 

Parents cannot give evidence of the legitimacy of their children 
by pi*oving who the real father of the child was, but their acts and 
conduct may be adduced in evidence. (See Morris v. Davies, 5 CI. & 
Fin. 163, and the cases above referred to.) 

Evidence de bene esse as to illegitimacy before the hearing. In 
the Sage and Sele Peerage Case, 1848 (1 H. L. C. 507), the claimant 
presented a petition clainaing the peerage, which was referred to the 
Attorney-General, who repoi-ted that the evidence laid before him waft 
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Boffioient, proyided it should be proved that a certain child therein 
mentioned was illegitimate by reason of the non-access of the husband, 
and he advised the Crown to refer the petition to the House of Lords, 
adding that, as the case depended entirely on the evidence of 
Mr. Stein, who was of great ago, it was important to the claimant 
that his examination should be taken at the earliest possible oppor- 
tunity. The petition having been referred to the House of Lords, and 
the Committee for Privileges considering that the claimant had not 
time to prepare and lay his case before the House in that session 
(1847), appointed an early day for Mr. Stein's examination de bene 
esse, and he was examined accordingly, and his evidence was ordered 
to be printed. Later on the claimant presented his printed case to the 
House, and Mr. Stein again attended as a witness, but the Committee, 
having his former evidence before them, dispensed with his exami- 
nation de novo. 

In peerage cases admissions are not to be treated as dispensing Admissions, 
with evidence ; the facts must be established by proper affirmative 
evidence. 

As to the circimistances in which the Committee for Privileges will Evidence in 
receive in evidence printed minutes and proceedings before a foimer pJ^oJ^nirfl. 
Committee upon the same peerage, see the Beaumont Peerage Case, 
1840 (6 CI. & Fin. 868). The peerage in that case was a barony by 
writ created in the time of Edward II. In 24 Hen. VII. the barony fell 
into abeyance. In 1797 one of the co-heirs petitioned that the abey- 
ance might be determined in his favour, and the matter was fully 
examined into by the Committee for Privileges, and a resolution passed 
that the peerage was in abeyance, and that the petitioner was one of 
the co-heirs. The abeyance was not, however, determined, and subse- 
quently the peerage again fell into abeyance. In 1840 a co-heir pre- 
sented a fresh petition that the abeyance might be determined in his 
favour, and the question arose whether the minutes and proceedings 
on the former claim could be put in evidence. The Committee for 
Privileges were of opinion that, the case having been twice before the 
Committee for Privileges, it was unnecessary to repeat the evidence 
given on those occasions; that it might be entered as read, and 
reprinted together with the proceedings on the pending petition. 

An ancient barony by writ, after having been held by the descen- 
dants of the original grantee for several centuries, fell into abeyance, 
but was afterwards claimed and obtained by A., who, upon full investi- 
gation before the Committee for Privileges, was found to be heir of the 
first and last barons. Afterwards the barony again fell into abeyance 
amongst A.'s co-heirs, and one of these co-heirs claimed to have the 
abeyance determined in his favour. He did not, however, rely on the 
evidence laid before the Committee in J 667, 1668, and 1669, but with 
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what the Solicitor-General seems to have thought excessive caution 
proved his title from the creation of the dignity. **I apprehend," said the 
Solicitor-General in his argument, ** there is no doubt whatever that it is 
a barony of the description contended for by the claimant. I think it is 
also proved by the proceedings in your Lordships' House upon the claim 
of Benjamin Mildmay in 1667, 1668, and 1669. Indeed, I think the 
claimant might have almost commenced his evidence from those pro- 
ceedings ; but he has gone further, and proved the creation of the title 
in the reign of Edward I., and he has, I think, deduced it clearly down 
to Benjamin Mildmay, who established the claim in 1669. There is 
no doubt whatever that that claim was in respect of the title which 
was created in the reign of Edward I., for that is proved by the sub- 
sequent proceedings in this case which ultimately resolved themselves 
into this, that he consented to take his seat in your Lordships' House as 
the jimior baron of the reign of Edward I.*' {FitztoaUer Peerage Case, 
10 a. & Fin. 946.) 
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APPE]!^IX 



OF 



CHARTERS, LETTERS PATENT, &c. 

(For the most part Translated,) 



Creation of Oeoffirey de MandeviUe as Earl of Essex- 
Charter, Cotton MSS. Brit. Mus. 

Stephbn, King of the English, to His Archbishops, Bishops, Abbots, No. 1. 
Earls, Judges, Barons and Sheriffs and all his Ministers and faithful 5 Stephen 
subjects, French and English, of the whole of England, greeting. 1140. 
Know that I have made Geoffrey de MandeviUe, Earl of the County 
of Essex, hereditarily, wherefore I will and grant and firmly direct 
that he and his heirs after him by hereditary right shall hold of me 
and my heirs well and in peace and as freely and honourably as other 
Earls of my land hold the earldoms whence they oxe Earls with all 
dignities and liberties and customs with which my other Earls hold. 

Witnesses — ^William de Ipra and Henry de Essex and John 
son of Eobert [and others] at Westminster. 

The charter, of which the above is a translation, is preserved 
amongst the Cotton MSS. in the British Museum. The seal is 
missing and the charter is undated, but Mr. Bound, in his 
Geoffrey de Mandeville, gives a fac-simile, and at p. 51 shows 
that the charter was probably executed in 1140. (See also 
Dugdale's Baronage, I. 201.) It is specially notable in that it is 
the most ancient charter of an earldom extant, and that the grant 
is in fee simple, and that the charter says nothing about the third 
penny of the pleas, or about girding with the sword, as in many 
subsequent charters creating or recording the creation of earldoms. 
(See further as to this charter, R. C. third Report, 162.) 

p. R 
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Creation or Confirmation of Oeoffirey de Mandeville 
as Earl of Essex— Charter, R. C. V. 1. 

No. 9. I, Maud, daughter of King Henry and of the English Lady, give and 

Kaud the gi'ant [do et concedo] to Geoffrey de Mandeville for his services and 
Empress, to his heirs after him hereditarily that he shall be Earl of Essex and 
1141. ^ ^* have the third penny of the Pleas of the County as an Earl ought to 

have in his County. [Then follows a grant of lands. Witnesses. 

Then follow the names of the witnesses at Westminster.] 

This is a translation of the charter, as set out in Selden's Titles 
of Honour, second edition, 647, and E. C. V. 1, but the words, no 
doubt, represent only the central portion of the charter of Maud. 
The original has been lost, and there are various extracts or 
copies, more or less imperfect, in existence. And Mr. Bound, in 
his Geoffrey de Mandeville, has laced them together and recon- 
structed the charter, and shown that it was probably executed in 
the latter half of 1141. It is especially notable in that the grant 
is expressed in the present tense, and that this is the first charter 
known in which the third penny is mentioned. (See further, 
E. C. third Eeport, 162.) 



Creation of Milo of Gloucester as Earl of Hereford— 
Charter, R. C. V. 1. 

No. 8. Matilda, the Empress, daughter of King Henry and Lady of the 

6 & 7 Stephen English, to her archbishops, bishops, abbots, earls, barons, justices, 
IMl. sheriffs, reeves, ministers, and all her faithful people, French and 

English of all England, greeting : Know ye that I have made Milo 
of Gloucester Earl of Hereford, and have given him the moat of 
Hereford with the whole castle in fee and inheritance to him and his 
heirs to hold of me and my heirs. 

I have given him also the third penny of the rent of the borough 
of Hereford whatsoever it over may render, and the third penny of 
the pleas of all the county of Hereford. 

I have given him also three manors in the same coimty of my 
demesne, that is to say, Mawerdina and Luggew^ordina and Wiltona, 
with all their appendages. 

I have given him also the Hay of Hereford and the forest of Trinela 
with that which to it pertains. 
I have given him also the service of Bobert de Chanados and Hugh 
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Fitz William and Richard de Cormeill and all their fees wheresoever 
they may have them. 

And I have given also and granted all these abovesaid things in fee 
and inheritance to him and his heirs to hold of me and my heirs. 

And this gift; I made him at Oxford on the feast of St. James the 
Apostle, that is to say, on the eighth day before the feast of St. Peter 
ad Yincula, for his service which he had done to me, and because I 
then had in my keeping at Bristol King Stephen who by the mercy of 
God and the aid of Bobert Earl of Gloucester, my 'brother, and the 
aid of the same Milo and other my barons, was taken in the battle at 
Lincoln on the feast of the Purification of St. Mary next before the 
aforesaid feast of St. James the Apostle. 

Wherefore I will and firmly command that he and his heirs may 
hold all the abovesaid things of me and my heirs so well and in peace 
honourably and fully and freely and quietly in wood and plain, in 
forest and chaces, in meadows and pastures, in waters and mills, in 
pools and vi varies, in ways and streets, in markets and fairs within 
borough and without, in the city and without, and in all places with 
soc and sac and toll and theam and infangenethef, and with all 
customs and liberties and quittances as ever any Earl better and more 
honourably and quietly and freely and more f uUy holds any tenement 
or lordship of me in England or ever held of any my ancestor. These 
being witnesses Theobald Archbishop of Canterbury, Robert Bishop 
of London, Alexander Bishop of Lincoln, Bernard Bishop of St. 
David's, Nigel Bishop of Ely, David King of Scotland, Robert Earl 
of Gloucester, Reginald, Earl of Cornwall, Robert son of Reginald, 
Brientius son of the Earl Humphrey de Bohun, Alexander de Buch, 
John son of Gislebert, Marshal Payn de Clarival, Robert de Curceo, 
Ralph Paganel, William de Doura, Elias Giffard, Walken Maminot, 
Amulf de Hesding, Gislebert de Lascy. At Oxford. 

Mr. Round in his Geoffrey de Mandeville, p. 96, notes this 
(1141). 



Creation of Hugh Bygot as Earl of Norfolk— Charter, 

R. C. V. 2. 

Henry, King of the English, Duke of Normandy and Aquitaine jjo. 4. 
and Earl of Anjou. To Archbishops, Bishops, &c. and all his faithful g — JJ 
men both French and English of the whole of England and Normandy, 
greeting. Know that I have made Hugh Bigot, Earl of Norfolk, 
that is to say, with the third penny of Norwich and Norfolk, and I 

r2 
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will and enjoin that lie and liis heirs shall hold as freely and quietly 
and honourably of me and my heirs as any other Earl well and freely 
holds his Earldom. 

"Witnesses — 

This is translated from the copy of the record set out in E. C. V. 
p. 2. Third Eeport, pp. 165, 183. 



Creation of Alberio or Aubrey de Vere as Earl of 
Oxford— Charter, R. C. V. 3. 

No. 5. Henry, King of England and Duke of Normandy and of Aquitcune 

"HffnTll, ^^^ ^eltI of Anjou. To archbishops, etc. and to his faithful men of 

the whole of England and France. Know that I have given and 
granted to Earl Alberico in fee and inheritance the third penny of the 
Pleas of the Ooimty of Oxford, so that he may thence be Earl ; where- 
fore I will and firmly enjoin that he and his heirs shall thence have 
his Earldom as freely, peaceably and honourably as any Earl of 
England has his Earldom. 

Witnesses, &c. 

This is translated from the charter set out in Selden, second 
edition, p. 651, and in E. 0. Y. 3. See also B. C. third Eeport, 
p. 166. 



Creation or recognition of William de Arundel as Earl 
of Arundel— Charter, R. C. V. 3. 

No. 6. Eichard, King of England, Duke of Normandy and of Aoquitaine, 

7km[ Count of Anjou, to archbishops, bishops, &c., greeting. Know that I 

1189 or 1190. have given to William, Earl of Arundel, the castle of Arundel, with 
the whole honour of Arundel and with all the appurtenances. To 
hold to him and his heirs of me and my heirs in fee and inheritance 
and the third penny of the pleas of Sussex whence he is Earl [unde 
comes est'], wherefore I will and firmly conmiand, &c. 

Witnesses, &c. Dated 



Digitized by 



Google 



APPENDIX OP CHARTERS, LETTERS PATENT, ETC. 24o 

Creation of Henry de Bohun as Earl of Hereford— 
Charter in relation to creation, It. C. V. 4. 

John, by the grace of God, &c. Know ye that we Lave given and No. 7. 
granted and by this present charter have confirmed to Henry de i John, 1200. 
Bohun twenty pounds of the third penny of the County of Hereford 
yearly to be received, whereby we have made him Earl [^unde eum 
fecimus comitem] of Hereford, and he has made his charter to us that 
neither he nor his heirs will ever daim anything from us or our heirs 
whom we have by our wedded wife by the charter of King Henry our 
father which he had in this form : — Henry King of England (&c.). 
These being witnesses— G. Bishop of Winchester, and H. Bishop of 
Salisbury, G. Fitz Piers Earl of Essex, L. Earl E. le Bigot, William 
Brewer. Given, &c. 

As to this charter, see E. G. third Eeport, p. 163. 



Creation of William Ferrars as Earl of Derby, 

R. C. V. 6. 

John, by the grace of God King of England, Lord of Ireland, &c. Uo 8. 
Know ye that we have rendered and granted by this present charter , j , -ooo 
have confirmed to our beloved William de Ferrars, Earl of Derebi, the 
third penny of all the pleas pleaded by our Sheriff in the whole 
County of Derebi, as well in Derebi as without, whence [unde] he is 
Earl as any one of his ancestors ever best held it. To hold to him 
and his heirs of us and our heirs for ever. And we have with 
our own hand girded him as Earl with a sword. These being 
witnesses (&o.). 

As to this charter, see E. C. third Eeport, 167. 



Creation of Saiker de Quincy as Earl of Winchester— 
Charter in relation to, B. C. V. 6. 

John, by the grace of Gbd King of England, &c. Know ye that Vo. 0. 
we have given granted and by this our present charter have confirmed i John 1200. 
to Saiker de Quenci, Earl of Winchester, ten pounds to be received to 
him and his heirs of us and our heirs every year out of the issues of 
the County of Southampton by the hand of the Sheriff of Southampton 
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at Winchester by the name of Earl [nomine comtVt*], to wit, payable 
at Easter 100 shillings and at the feast of Saint Michael 100 shillings. 
Wherefore we will and firmly command that the aforesaid Saiker and 
his heirs shall receive and have the aforesaid ten pounds well and in 
peace freely and quietly and honourably for ever as it is aforesaid. 
Witnesses (&c.). 

See as to this charter, K. 0. third Eeport, 168. 



Earldom of Warwick— Extract from Close Rolls as to 
third penny, R. C. V. 6. 

No 10 Edward, &c. to the Sheriff of Warwick, &c. We command you that 

you cause Henry, Earl of Warwick, to have the third penny of the 
Coimty of Warwick as his ancestors have been accustomed to receive 
it. Witness ourself at Wingehani, the Ist day of June. 



15 John, 1213. 



Earldom of Devon— Extract from Close Rolls as to 
third penny, R. C. V. 6. 

J* «« It is commanded to the Sheriff of Devon that he cause Fawkes de 

--ZJ — — — Breaut^ to have the third penny of the County of Devon as William, 

1219. * * Earl of Devon, was accustomed to receive it by the name of Earl, 

with the arrears from the time when the wardship of the said Earl 

came into the hand of the same Fawkes by our command. Witness, 

as above [at Westminster, the 19th day of June, in the third year, &c.]. 



Creation of Hubert De Burgh as Earl of Kent— Charter 
in relation to, R. C. V. 6. 

No. 12. Henry, King, &c. to Archbishops, &c. Know ye that we have 

11 Hen. Ill" fi^"*^®^' granted, and by this our present charter have confirmed to our 

1226—7. beloved and trusty Hubert de Burgh fifty pounds sterling yearly for 

[pro] the third penny of the County of Kent by the name of Earl of 

Kent, of which County we have made the same Hubert Earl ; to be 

received yearly by the hand of the Sheriff of Kent at two terms of the 

jeco*, that is to say, at Easter 251. and at the feast of St. Michael 25/. 

Wherefore we will and firmly command that the said Hubert, Earl of 

Kent, and his heirs begotten of Margaret his wife, sister of Alexander, 

King of Scotland, shall have the aforesaid 501. sterling of us and our 

heirs as it is aforesaid. 

Witnesses, &c. 
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Creation of Hubert De Burgh as Earl of Kent—Extract 
from Close Bolls as to Third Penny, R. C. V. 7. 

Henry, King, &c. to the Sheriff of Kent, greeting. Know you that No. 18. 
we have given, granted, and by our charter have confirmed to our h Hen. III. 
beloved and trusty Hubert De Burgh, Earl of Kent, our justice for his 1226-7. 
homage and service the Manoi*s of Ofspring and Estbrugge, with all 
their appurtenances, to be had and held as our charters, which we 
have caused to be made to him thereof, fully testify. We have also 
given and granted, and by this our charter have confirmed, to the same 
Earl fifty pounds yearly for [pro] the third penny of the County of 
Kent, by the name of Earl of Kent, of which County we have made 
the same Hubert Earl, to be received yearly by the hand of the 
Sheriff of Kent, that is to say, at Easter 25 pounds and at the feast of 
Saint Michael 25 pounds. We have also given and granted, and by 
our charter have confirmed, to him the homage and all the service of 
Henry De Ver, which he owed to us for the land of Homchild which 
be held of us in your county, to be had and held as our charter 
which he has thereof more fully testifies. And therefore we command 
you that you cause him to have full seisin of the aforesaid manors 
with their appurtenances, and with the homage and service of the 
aforesaid Henry ; and that you cause him to have the aforesaid fifty 
pounds yearly every year; as it is aforesaid. Witness as above 
[the King, at Westminster, the 19th day of February]. 



Earldom of Sussex or Arundel— Extract from Close 
Rolls as to Annuity, R. C. V. 7. 

Henry, King, &o. to the Sheriff of Sussex. We cornmand you that No. 14. 
you cause the Keeper of the heir of the Earl of Arundel to have the ii Hen. HI. 
20 marks by the year which the Earls of Arundel, predecessors of the 1226—7. 
same heir, have been accustomed to receive by the year by the name 
of the Earldom of Sussex. Witness ourself, &c. 
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Creation of the King's Brother as Earl of Poitou and 
Cornwall— Charter, R. C. V. 7. 

No. 15. Henry, King, &c., greeting. Know ye that we liave given, granted, 

15 Hen. HI. *"^^ ^7 *^^^ ^^^ charter have confirmed, to our beloved brother, the 
Earl of Poitou and Cornwall, all the County of Cornwall, with the 
stannary of Cornwall and all mines and other appurtenances of the 
same County and of the stannary aforesaid. To have and to hold of 
us and our heirs to the same Earl and his heirs, doing therefor to us 
and our heirs the service of five knights* fees for all service and all 
custom and all demand. Wherefore we will, &c. 

See E. C. third Eeport, p. 136. 



Creation of Edmund, the King's Son, as Earl of 
Lancaster— Charter, R. C. V. 8. 

No, 16. Henry, &c. to Archbishops, &c., greeting. Know ye that we have 

61 Hen. HI. fi^v®^ ^^^ granted, and by this our present charter have confirmed, 
1267. to Edmund, our very dear son, the Honor, County and Castle, and 

Town of I^iancaster, and all our demesnes which are in our Coimty 
of Lancaster, with the vaccaries and forests of Wiresdale and Lonnes- 
dale and Newcastle-under-Lyme, and the Manor, Castle and Forest of 
Pykering, and our Town of Gommecestre, and our rent of the Town- 
ship of Huntindon, with all their appurtenances, to be had and held to 
Tail general, the same Edmimd and the heirs of his body lawfully begotten of us 
and our heirs, with knights' fees, advowsons of churches, chases, 
liberties, customs, and all other things to the Honor, County, Castles, 
Towns, demesnes, vaccaries, forest, and rent aforesaid appertaining, 
doing to us and our heirs the services therefor due and accustomed. 
So that we will not disseise, nor permit to be disseised thereof, the 
aforesaid Edmund or his heirs aforesaid until we shall have made to 
him a reasonable exchange in other our lands to, the value of the 
Honor, County, Castles, Towns, demesnes, vaccaries, forests, and 
rents aforesaid. So also that if the aforesaid Edmund shall die with- 
out heirs of his body lawfully begotten, the Honor, County, Castles, 
Towns, demesnes, vaccaries, forests, and rents aforesaid, with the 
appurtenances, shall wholly revert to us or our heirs. Wherefore we 
will, &c., as it is aforesaid. These being witnesses (&c.). 

See E. C. third Eeport, p. 136. 
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Creation of Piers de Oaveston as Earl of Cornwall— 
Charter, R. C. V. 12. 

Edward, &c. to Archbishops, Bishops, Abbots, Priors, Earls, Barons, No. 17. 
Justices, Sheriffs, Eeeves, ministers and all his bailiffs and trusty i Edw. IT. 
I)eople, greeting. Know ye, that we have given, granted and by this 1272—3. 
our charter have con6rmed to our beloved and trusty Piers de Gaveston, 
knight, all our County of Cornwall, with the castles, towns, manors, 
hundreds (&c.) .... which were of Edmund, formerly Earl of Corn- 
wall, in the Comity aforesaid. We have also given and granted to 
the aforesaid Piers our Castle and Manor of Lideford (&c.) .... To 
have and to hold to the same Piers and his heirs with all things to 
the aforesaid County, Castles, Manors, Towns, Honors, lands and 
tenements, Hundreds, office of Sheriff, Stannary, mines and chases 
appertaining as it is aforesaid for ever, as entirely as they came to the 
hands of the Lord Edward of famous memory, formerly King of 
England, our father j doing to us and our heirs the service of three 
Knights' fees for all service to us and our heirs therefor appertaining, 
&c. Wherefore we will and firml}', &c. 

There was no separate creation of the earldom, but this was 
probably girding. (E. C. third Eeport, 173.) 



Orant to the King's Brother of the surrendered 
Earldom of Norfolk— Charter, B. C. V. 17. 

Edward, King of England, Lord of Ireland, and Duke of Acquitaine, uq, ig. 
to Archbishops, &c., greeting. Know ye that we have given, granted ^^ — ^j~ 
and by this our charter confirmed to Thomas de Brotherton, our very 1313. 
dear brother, all the right and honour and lordship which Eoger le 
Bygod, formerly Earl of Norfolk and Marshal of England, had by the 
name of Earl, in the County of Norfolk, and which came to the hands 
of the Lord Edward of famous memory, formerly King of England, 
our father, by the grant, surrender, remise, and quit claim of the same 
Earl, and are in our hand. To have and to hold to the same Thomas 
and his heirs of his body lawfully begotten of us and our heirs with 
all and singular things thereto belonging by whatsoever name they 
may be called, as entirely as the aforesaid Earl had and held them on 
the day of the grant, surrender, remise, and quit claim aforesaid for 
ever. And if it happen that the aforesaid Thomas shall die without 
heir of his body lawfully begotten, then after the decease of the same 
Thomas the aforesaid right, honour and lordship, with all their appur- 
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toiiaiices, shall wholly revert lo us and our heirs. Wherefore we will 
and firmly command for us and our heirs tliat the aforesaid Thomas 
shall have and hold to him and his heirs of his body lawfully begotten 
the aforesaid right, honour and lordship which the aforesaid Earl had 
by the name of Earl in the County aforesaid and which came to the 
hands of our said father by the grant, surrender, remise and quit 
claim aforesaid, and are in our hand of us and our heirs, with all and 
singular things thereto belonging by whatsoever name they may be 
called as entirely as the aforesaid Earl had and held them on the day 
of the grant, surrender, remise and quit claim aforesaid for ever. And 
if it happen that the aforesaid Thomas shall die without heir of his 
body lawfully begotten, then after the decease of the same Thomas the 
aforesaid right, honour and lordship, with all their appurtenances, 
. shall entirely revert to us and our heirs as it is aforesaid. These 
being Witnesses, &c. Given under our hand at Westminster, the 1 6th 
day of December. 

This charter was held quite recently to be invalid, on the ground 
that it only purported to grant the suiTendered earldom, and that 
as the surrender wais invalid the grant was also invalid. {Norfolk 
Peerage Case, (1907) A. 0. 10.) 



Creation of the King's Brother, Edmund of Wood- 
stock, as Earl of Kent— Charter in relation to, 
R. C. V. 17. 

No. 10. Edward, &c. to all to whom, &c., greeting. Know ye that we, being 

15 Edw. II. desirous of augmenting the honour and advantage of our beloved and 
1321. trusty Edmund de Woodstok, our very dear brother, have given and 

granted to him, for us and our heirs, thirty pounds out of the issues 
[de exitibus'] of the County of Kent, to bo received by the hands of the 
sheriff of that County who for the time shall be, under the name 
and honour [$uh nomine et honore"] of Earl of Kent, and we have girded 
our same brother with a sword as Earl of the County aforesaid. We 
have also given and granted for us and our heirs to our said brother 
the farms and Hundreds underwritten ; that is to say, the farm of the 
Royalty and Market of Derteford, with the appurtenances, in the 
County of Kent, to the value of thirty pounds by the year, the 

Hundreds of Littlefeld (&c.) To have, hold and receive to the 

aforesaid Earl, our brother, that is to say, the aforesaid thirty pomids 
yearly out of the issues of the said County under the name and honour 
of Earl of Kent, as it is said, and the remaining farms and Hundreds 
for the whole of his life, of us, and our heirs, rendering therefor to us 
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and our heirs at our Exchequer eleven pouudn, fifteen shillings and 
ninepence, which, according to the yaluation aforesaid, exceed the sum 
which we have thought good at present to grant to him in augmentation 
of his honour ; that is to say, one moiety at our Exchequer of Saint 
Michael, and the other moiety at our Exchequer of Easter. Saving to 
us and our heirs tallages in the places aforesaid if we or our heirs in 
the lifetime of the said Earl shall cause our demesnes to be tallaged. 
So also that after the decease of our aforesaid brother the farms and 
Hundreds aforesaid shall entirely revert to us or our heirs. In witness 
whereof, &c. Witness the King, at Westminster, the 28th day of 
July. 

[See B. C. fourth Report, 271.] 

In their fourth Report the Redesdale Committee, referring to 
the terms of the above charter, point out that it does not purport 
to grant the dignity, and that the dignity- would seem to have 
been created by girding, and they infer, from the proceedings in 
Parliament in 4 Edw. III. and from the subsequent descent, that 
the girding was considered as having created an earldom to the 
grantee and his heirs generally. (See R. 0. fourth Report, 289, 
301.) 



Creation of Andrew de Hartcla Earl of Carlisle— 
Charter, B. C. V. 18. 

Edward, &c. to all to whom, &c., greeting. Know ye that for the good j* 20 

and laudable service which our beloved and trusty Andrew de Hartcla 

has lately rendered to us in conquering Thomas, then Earl of Lancaster, 1322. ^* * 

and others his adherents our subjects, enemies and rebels, and with 

the aid of Divine clemency rendering them so conquered to us, we 

have given and granted to him for us and our heirs twenty pounds 

out of the issues of our County of Cumberland, by the hands of the 

Sheriff of that County who for the time shall be, to be received and 

had to him and his heirs male of his body lawfully begotten, under 

the honour and name of Earl of Carlisle, and we have girded the 

same Andrew with the sword as Earl of the said place ; And for the 

more abundant maintenance of such estate we have granted for us 

and our heirs to provide and assign to the same Andrew one thousand 

marks- worth of land and rent by the year, that is to say, five hundred 

marks-worth in the Counties of Cumberland and Westmorland and 

the liberties adjacent, and five hundred marks- worth in the March of 
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Wales : to have and to hold to the same Andrew and his heirs male 
as it is aforesaid. Moreover we have granted to the same Andrew 
one thousand marks every year at our Exchequer at four terms of the 
year, that is to say, in the three weeks of Easter, in the quinzaine of 
the Nativity of Saint John the Baptist, in the quinzaine of Saint 
Michael, and in the octaves of Saint Hilary, to be received until we 
or our heirs shall cause the said one thousand marks- worth of land or 
rent by the yeeir to be assigned to him. So nevertheless that when 
any portion of the said one thousand marks-worth of land or rent 
fehall be assigned to him, then so much shall be deducted to him of 
the said one thousand marks at our Exchequer assigned to him as it is 
aforesaid. In witness whereof, &c. Witness the King, at Pontefract, 
the 25th day of March. 



Creation of Hugh Despenser Earl of Winchester- 
Charter in relation to, B. C. V. 18. 

No. 21. Edward, &c. to Archbishops, &c., greeting. Know ye that we being 

15 Edw. II desirous of augmenting the honour and advantctge of our beloved and 
1322—3. trusty Hugh le Despenser Senior for the good and lawful service which 

the £ame Hugh has hitherto rendered to the Lord Edward our father and 
to us and will render in future. Have given and granted and by this our 
charter have confirmed to him twenty pounds out of the issues of the 
County of Southampton, to be received every year by the hands of the 
Sheriff of that County who for the time shall be, under the name and 
honour of the Earl of Winchester, and we have girded the same Hugh 
with a sword as Earl of Winchester. We have also given and granted 
and by this our charter have confirmed to the same Hugh the Castle 
and Manor of Brymmesfeld (&c.). ... So that after the death of the 
same Hugh the aforesaid twenty pounds yearly to be received out of 
Remainder, the issues of the aforesaid County of Southampton under the name 
and honour of the Earl of Winchester and the said Cattle Manors 
(&c.) . . . shall remain to Hugh le Despenser Junior and his heirs, 
to be held of us and our heirs and other chief lords of those fees by 
the services abovesaid for ever. Wherefore we will and firmly 
command (&c.) . . . 

See E. C. third Eeport, 175. 
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Becogrnition of Sir Hugh de Courtenay as Earl of 
Devon— Extract from Rolls of Private Chamber as 

to, B. C. V. 26, supra, pp. 112, 123. 

For Sir Hugh de Ooortenay. Ko. 22. 

Edward, Ac. to the Treasurer and his barons of the Exchequer, s Edw. III. 
greeting. 1335. 

Our beloved and trusted Sir Hugh de Courtenay has shown us how 
that whereas he the said Hugh after the death of Isabel de Fort 
some time Countess Albemarle and Devon whose heir he is was seised 
by hereditary right of a certain yearly fee 18/. 6«. Sd, of the third 
pennies of the said County of Devon together with sundry other lands 
and holdings belonging to the said Countess, and whereas he received 
yearly by the hands of the Sheriff of that County 18/. 6*. Bd, and the 
same Sheriff had an allowance therefrom for their adjustment in 
regard to the exchequer before mentioned until Walter, lately Bishop 
of Exeter, at that time treasurer of our father Edward, lately King of 
England, officially notify that the aforesaid Hugh should allege that 
the said fee was given and allowed to the ancestor of the aforesaid 
Countess by our forebears with the name of earl, and that Hugh 
himself for the reason that he was not earl ought not to receive that 
fee. Then the Sheriff of the said County stopped allowing the afore- 
said 1 8/. 6s. Sd. in his adjustment regarding the said exchequer, and 
on some pretext the Sheriffs of the same County have hitherto refused 
and do still refuse to pay the said annual fee to the same Hugh, and 
the pense of that fee which nevertheless he received thus by hereditary 
right are demanded back again from the same Hugh by summons of 
the said exchequer, and that Hugh caused himself to be restrained 
upon with great and heavy loss to be caused to him and manifest 
danger of being disinherited upon which he supplicated us to provide 
him a remedy, we wishing to be assured by you whether the aforesaid 
Hugh had received the said fees of 18/. 6s, Sd. by the hands of the 
Sheriffs of the County aforesaid for the time being, and whether the 
same Sheriffs had an allowance of it in making up their accounts at 
the said exchequer or not, and if so then at what times and in what 
sort and in what manner and in what cause the fee was withheld from 
the same Hugh, and if so what time and what sort of manner and 
similarly about the other times touching the said business we direct 
you to search the Bolls and memoranda of the said exchequer which 
in any manner whatever bear upon the matter, and to make inquest if 
needs be upon the premises, and fully and faithfully make return to 
us what you find concerning it under seal of the said exchequer clearly 
and openly. 
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Becognition of Sir Hugh De Courtenay as Earl of 
Devon— Extract from Close Bolls in Belation to, 
B. C. V. 27. 

No. 23. Edward, &c., to the Sheriff of Devon, greeting, 

9 Edw. III. Whereas the inheritance which belonged to Isabel De Fort, for- 

1336. merly Countess of Devon, and her ancestors. Earls of Devon, has bj 

hereditary right descended to our beloved and trusted Sir Hugh De 
Courtenay, and the same Hugh holds that inheritance at the present 
time, we, wishing to regard our own and the Kingdom's honour, as 
well as that of Hugh himself in this behalf, have caused Hugh, himself 
to be styled Earl of Devon, conmianding him that taking to himself 
the title and style of Earl, he should name himself Earl of the place 
aforesaid, and therefore we direct you that as well in your County as 
in any other place in your baileywick where it seems to him expedient, 
you cause to be published that all persons for the future do call the 
aforesaid Hugh by the name of Earl of Devon as is fitting. 



Creation of the Black Prince as Duke of Cornwall— 
Charter, B. C. V. 36. 

No. 24. Edward, by the grace of God King of England, Lord of Ireland, 

J. «, zz^ and Duke of Acquitaine, to all. Archbishops, &c., greeting. Among 
1338. other notable affairs of the realm we consider it to be most important 

that it should be fortified by a fitting distribution of orders, dignities 
and offices, supported by sound councils, and defended by the forces 
of powerful men. Therefore many hereditary degrees in our realm 
having come to the Koyal hands, as well by the descent of inheritances 
according to the law of the same realm to co-heirs and parceners as by 
the failure of issue and other various events, the same realm has for a 
long time suffered a manifold decay in names, honours and dignity of 
degrees, we therefore, regarding with quiet meditation those things by 
which the same realm can bo adorned, and that realm and the Holy 
Church of the same, and also other lands subject to our dominion can 
be most securely and becomingly defended against the attempts of 
enemies and adversaries, and our peace among our subjects elsewhere 
can be preserved unbroken, and desiring the notable places of the 
same realm to be distinguished with their former honours, and 
turning the regards of our consideration to the person of our beloved 
and trusty Edward, Earl of Chester, our first begotten son, and 
willing that his person should be honoured, have given to our said 
son the name and honour of Duke of Cornwall, with the common 
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assent and counsel of the prelates, earls, barons and others of our 
Council being in our present Parliament assembled at Westminster, on 
Monday next after the Feast of St. Matthias the Apostle last past, and 
have preferred him as Duke of Cornwall, and have girded him with a 
sword as is fitting. [Then follow grants ** sub nomine et honore ducis 
dicti locis " of extensive landed property and the office of SheriflF of 
the County.] ... To have and to hold to the same Duke and the 
first begotten sons of him and his heirs, being Kings of England and 
Dukes of Cornwall by succession of inheritance. . . . These being 
witnesses, &c., by the King himself and the whole Council in 
Parliament. 

As to this charter, see supra^ p. 47, and R. C. third Report, 
p. 186. 



Creation of William de Clynton as Earl of 
Huntingdon— Charter, B. C. V. 29. 

Edward, by the grace of God, &c., To Archbishops, Bishops, &c., jjq. 25^ 
amongst other notable affairs. [The preamble is in the same terms as JTEdw ill 
that of the Black Prince's charter, supra^ p. 254, down to and including 1338. 
the words " trusty and well-beloved." It then proceeds thus] : 
William de Clynton, willing that his person should be honoured as 
required by his deserts and very valiant deeds, have given to the same 
William the name and honour of Earl of Huntingdon, with the 
common assent, &c. [as at p. 254, supra], and have preferred him 
as Earl of Huntingdon, and have girded him with the sword, as is 
fitting, and in consideration of the premises wo have given and 
granted for us and our heirs, and by this our charter have confirmed 
unto the aforesaid William 20/., under the name and honour of Earl of 
Huntingdon, out of the farm or issues of the County of Huntingdon, 
every year at the Feast, &c., to have and hold to him and his heirs of 
us and our heirs for ever, wherefore we will and firmly command for 
us and our heirs that the aforesaid William and his heirs shall receive 
the said 20/. under the name and honour of Earl of Huntingdon, out 
of the farm or issues of the County of Huntingdon, every year at the 
Feast aforesaid, by equal portions, by the hands of the Sheriff of us 
and our heirs of the County aforesaid, who for the time being shall be, 
and they sball have and hold of us and our heirs for ever. 

These being witnesses [names']. Given imder our hand at 
Westminster, the 16th day of March, by the King him- 
self and all the Council in Parliament. 

See suproy p. 76, and R. C. third Report, 179. 
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Creation of Henry of Lancaster as Earl of Derby- 
Charter, E. C. V. 31. 

No. 26. ^or Henry of Lancaster, Ecu*! of Derby. Edward, &c., to Arch- 

11 Edw III ^^shops, &c., greeting. Know ye that whereas the eminence of numerous 
1338. noblemen and the abundance of great and wise men are the principal 

ornament and the chiefest support of every Realm, we, at the request 
of the Prelates and Lords and of the Commonalty of our Bealm 
meeting together in our present Parliament assembled at Westminster, 
willing therefore to honour and likewise strengthen the Eoyal sceptre 
by the multiplication of exalted persons, and considering the mag- 
nanimity, assiduity and prudent circumspection of our trusty and very 
dear Ilenry of Lancaster, who is related to us by a line of near 
consanguinity, and who according to his innate affluence of nobility 
has always shown himself dutiful and devoted to us, undergoing 
voluntary and votive labours for us not shunning the detriment of his 
person and property, and hoping that being promoted by us to greater 
honour he will have a still more ready spirit for future labours, by 
the declared coimsel of our said Parliament have preferred him as 
Earl of Derby, and have invested him with the said Earldom by the 
girding of the sword, out of the abundance of special affection granting 
to him and his heirs the name £ind title of Earl of the said place of the 
Royal liberality. And to the end that to the exaltation of name there 
may follow an augmentation of means, since burdens are always 
annexed to honours. [Here follows grant of lands, &c.] Witnesses, &c. 

See R. C. third Report, p. 177. The actual creation, say the 
Committee, was therefore by declaring the King's will in Parlia- 
ment and by investiture of the dignity, at the same time girding 
Henry with the sword. The recital of the proceeding in the 
Letters Patent was a memorandum recording all the acts thus 
previously done by the King : the grant by the Letters Patent 
extended only to the annuity. 



Creation of William de Montagu as Earl of Salisbury- 
Charter, E. C. V. 32. 

No. fi7. Edward by the grace of God, King, &c. to Archbishops, &c., greeting. 

-. Pj, TTT Know ye that whereas the glory of princes consists in the multitude 

1339. of wise and exalted subjects, and the Royal throne is the more 

elevated and the government of the Realm strengthened the more 

noblemen of high estate and eminence there are under it. We, at the 
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request of the Prelates and Noblemen and Commonalty of our Eealm 
assembled in our present Parliament coming together at Westminster, 
willing the more securely to establish the Royal sceptre as well by the 
addition of new honours as by the restoration of old, and to increase 
the number of noblemen by whose counsels our Kealm can be directed 
in doubtful matters and be supported by their votes in adverse 
circumstances, have preferred our very dear eldest son Edward, whom 
we deservedly esteem above others in the prerogative of honour, as 
Duke of Cornwall, over which Dukes formerly long presided succes- 
sively, and we have invested him with the said Dukedom by girding 
the sword on him as is the custom. Considering also, amongst others 
whom we have disposed to be promoted as Earls of divers places, the 
valiant probity and circumspect prudence and the double renown of 
character and race of our beloved and trusty William de Montagu, 
and also the labours, charges and perils to which with ready prompti- 
tude he has submitted himself for us and ours at all opportunities, 
and hoping that the addition of honour will add a grateful increase as 
well to his probity as his affection towards us, by the declfiu*ed counsel 
of our said Parliament for the causes aforesaid and in grateful remem- 
brance of the acceptable and useful services by him hitherto rendered 
to us, we have invested him with the Earldom of Salisbury by girding 
the sword on him, graciously and liberally granting to him and his 
heirs the name and title of Earl of the said place. [Here follows 
grant of annuity to him and his heirs.] Witnesses, &c. 

(See R. C. third Report, p. 12.) 



Termination of Abeyance of Earldom of Pembroke 
in favour of Laurence Hastings— Letters Patent, 
B. C. V. 40. 

Edward, by the grace of God King, &c. Know ye that the presage Uo. 28. 
of discretion and refinement which we have received from the apt ,„ ^d — ill' 
auspices of the youth of our dear cousin Laurence de Hastings 1340. 
deservedly induces us to advance him in those things which respect 
the due preservation of his honour with condescending favours. 
Whereas also the inheritance of Adomar de Valence of happy memory, 
Earl Palatine (as it is called), long since deceased without heir of his 
body begotten, has devolved on his sisters to be divided proportion- 
ately between them and their heirs, inasmuch as it appears that the 
aforesaid Laurence, who succeeded the said Adomar in a part of the 
inheritance, is descended from the elder sister of the said Adomar, 

P. s 
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and as on the declaration of skilled persons whom we have consulted 
hereupon the prerogative of the name and honour is due to him, we 
consider it just and due that the said Laurence, having his claim from 
the elder sister, do assume and hold the name of Pembroke which the 
said Adomar held during his life, which name, as far as in us lies, we 
do confirm, ratify, and also approve, willing and granting that the 
said Laurence do have and hold the prerogative and honour of a 
Palatine Earl in the lands which he holds of the inheritance of the 
said Adomar. 

Li witness, &c. 

(See as to the above, supra, pp. 112, 115; and B. C. third 
Report, p. 180.) 



Creation of John de Moubray as Earl of Nottingham— 
Charter, B. C. V. 61. 

Vo. 29. Concerning the preferment of the Earl of Nottingham. 

1 Kioh. II. ^® King to the same, greeting. The reason of our providence in 

1377. our tender age has to treat of future merits, and from the virtues of 

the parents to judge the promise of the progeny, for we trust that 
those things will certainly be good which derive their credit from a 
good origin, since that origin commonly cannot fail which has always 
been accustomed to increase virtuously ; for it is said that the vital 
vein of springs partakes of this nature, that the savour which is 
imparted to the fountain, unless perchance it be vitiated by accident, 
cannot be denied to the streams. Wherefore, willing very amply to 
honour the person of our most renowned Cousin John de Moubray of 
Axihblm according to the nobility of his race and the merits of his 
conduct, in order that by his power and prudence the Boyal sceptre 
may be supported, we have given to the same John the name and 
honour of Earl and have preferred him as Earl of Nottingham, and 
we do invest him with the same name and honour by the girding of 
the sword : To have and to hold the same name and honour of Earl 
of Nottinghtim to him and his heirs for ever. And to the end that 
the same Earl may be able the more honourably to bear himself 
according to the worthiness of the said name and the nobility of his 
estate, we have given and granted and by this our charter have con- 
firmed for us and our heirs to the aforesaid Earl under the name of 
Earl of Nottinghtim twenty pounds to be received and had to him and 
his heirs aforesaid every year out of the issues of the same County by 
the hands of the Sheriff of that County who for the time shall be at 
the Feasts of Saint Michael and Easter by equal portions for ever. 
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Willing further of our special grace that all the Castles, lordships, 
manors, lands and tenements which the ancestors of the aforesaid 
John by hereditary right or acquisition heretofore held and possessed, 
and which the same John hereafter is to have, shall henceforth be held 
under Comitival honour [^8ub honore comitalt] and as parcels of the 
said Earldom, the right of others in all things being always saved. 
Wherefore we will and firmly command for us and our heirs that the 
aforesaid John shall have and hold the name and honour of Earl of 
Nottingham, and shall receive and have the said twenty pounds yearly 
imder the name of Earl of Nottingham out of the issues of the 
County aforesaid to him and his heirs for ever ; and that all castles, 
lordships, manors, lands and tenements which the ancestors of the 
aforesaid John by hereditary right or acquisition heretofore held and 
possessed, and which the same John hereafter is to have, shall hence- 
forth be held under Comitival honour and as parcel of the said 
Earldom, the right of others in all things being always saved as it is 
aforesaid. These being witnesses (&c.). ... 

(Given by our hand at Westminster on the day of our Coronation in 
the first year of our reign.) 

By the King himself. 

(See supraj p. 63, and R. C. third Eeport, p. 188.) 



Creation of the King's Uncle Thomas as Earl of 
Buckingham— Charter, B. C. V. 62. 

Eichard, by the grace of God King, &c. to all to whom, &c., greeting. Ko. d0« 
Know ye that whereas the glory of princes consists in the multitude i Bioh, II. 
of wise and exalted subjects, and the Royal throne is the more 1377. 
elevated and the government of the realm strengthened the more 
noblemen of high estate and eminence there are under it. And we 
considering the assiduity, increasing prudence, and laudable conduct 
which we perceive to flourish in our very dear uncle Thomas of 
Wodestok, who is related to us in so near a line of consanguinity, and 
therefore very fully to honour his person according to the renown of 
his race and the merits of his manners, so that by his power and 
prudence the Eoyal sceptre may be supported, for the exaltation and 
worthiuess of his estate, we have given to the same Thomas the name 
and honour of Earl, and have preferred him as Earl of Buckingham, 
and we have invested him with the same name and honour by the 
girding of the sword, out of the abundance of special aifection ; to 
have and to hold the same name and honour of Earl of Buckingham 
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to him and his heirs for ever. And to the end that to the exaltation 
of name there may follow an augmentation of means, since burdens 
are always annexed to honours, we have given and granted and by 
this our charter have confirmed to the aforesaid Earl, under the name 
of Earl of Buckingham, twenty pounds, to be received and had to 
him and his heirs aforesaid every year out of the issues of the same 
County (&c.) ... 

(See suprOf pp. 77 and 113.) 



Creation of the King's Uncle, Earl of Cambridge, as 
Duke of York— Charter, B. C. V. 64. 

Vo. 81. Hichard, by the grace of God King, &c. to Archbishops, Bishops, &c., 

9 Rich. II. greeting. It is evident that the commonwealth is fortunate which is 
1386. resplendent and adorned with many noblemen eminent not only for 

ripeness of counsel but for valour of arms; for like as Heaven is 
rendered splendid and brilliant by the stars, so not only realms but 
Boyal crowns glitter with the light of dignities, and the more noble 
and valiant he shall be who is elevated to dignities of honour, the 
more worthy he is naturally made when with the increase of gifts the 
reasons for gifts increase, and from him to whom more is committed a 
more perfect order of conversation and governance is required ; for 
who will presiune negligently or culpably to treat his opinion whom 
he shall feel to have been elevated to the highest honours on account 
of the excellence of his merits ? Eevolving therefore these things in 
the balance of Royal examination, we have directed the regard of our 
consideration to the person of our magnificent and very dear Tmde 
Edmund Earl of Cambridge, whom, on account of the great excellence 
of his merits, and especially valiantness in arms and profundity of 
counsel, we chose from the beginning of our rule to advance to the 
highest honours, knowing that in justice we are bound to make a just 
recompense of merits with titles significant of such great virtues, and 
whatsoever is bestowed on a person of unknown merits passes wholly 
by favour as a gratuitous and voluntary gift. And therefore when we 
lately entered the Realm of Scotland and imfurled our victorious 
banners against the enemies, we erected our aforesaid imde as Duke, 
his excellent merits and services rendered deservedly requiring it, 
assigning to him the title and name of the Dukedom of York. And 
because with increasing highness of estate, as a certain consequence, 
divers necessary expenses and charges increase, we promised to him to 
give and assign to him, for the more honourable support of his Ducal 
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estate, lands, possessions and rents to the value of one thousand 
pounds sterling yearly, which we will effectually and really cause to 
be delivered and assigned to him. Willing meanwhile, until the said 
lands, possessions and rents shall have been really assigned to him 
by us as it is aforesaid, that he and his heirs male of his body issuing 
shall yearly receive the aforesaid one thousand pounds from our 
Exchequer at the feasts of Michaelmas and Easter, there being 
always deducted proportionally the sum which we or our heirs shall 
cause to be assigned to him or his heirs aforesaid from time to time in 
lands, possessions and rents. Which same title and name with the 
sum aforesaid we give, grant and assign to him and his heirs male of 
his body issuing as it is aforesaid by the tenour of these presents, 
to be possessed as a mark of perpetual honour. These being 
witnesses (&c.). . . . 



Creation of the King's XJncle as Duke of York- 
Extract from Parliament Bolls, B. C. V. 69. 

Be it remembered that whereas the Lord the King lately, revolving No. 82. 
in the balance of Royal examination how like as Heaven is rendered 9 Rich. II." 
bright and splendid by the stars, so not only realms but royal crowns 1386. 
glitter with the light of dignities, and therefore when he recently 
entered the Realm of Scotland and imfurled his banners there 
against the enemies, he erected his very dear imde Edmimd, Earl of 
Cambridge, renowned for his valour and ripeness of counsel, as Duke, 
as required by his merits and the services before rendered by him, and 
gave, granted, and assigned to him and his heirs male of his body 
issuing the title and name of the Dukedom of York, and promised for 
the more honourable support of such his estate to give and assign to 
him and his heirs aforesaid lands, possessions, and rents to the value 
of one thousand pounds yearly, and to cause the same effectually to be 
delivered and really assigned. Willing meanwhile, until the said 
lands, possessions, and rents should be really assigned to him by him 
the said King as it is aforesaid, that he and his heirs aforesaid should 
yearly receive the aforesaid One thousand pounds from the Exchequer 
of the same Lord the King at the Feasts of Michaelmas and Easter, 
there being always deducted proportionally the sum which the same 
Lord the King should cause to be assigned to the aforesaid Duke or 
his heirs aforesaid, from time to time in such lands, possessions, and 
rents as in the charter of the same Lord the King thereof, 
made and exhibited in the present Parliament, it is more fuUy 
contained. Which same charter follows in these words: — [See 
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supra, p. 260J . . . Sitting therefore the said Lord the King in 
the full present Parliament, wearing the Royal insignia, and solemnly 
crowned with the Royal Crown, and likewise appearing and the afore- 
said Duke standing before him honourably arrayed and adorned, as 
such ceremony requires, and as becomes a person exalted to the height 
of such great dignity, the eminent, eloquent, and discreet doctor, 
Master "Walter Skirlawe, Keeper of the Privy Seal, elect and con- 
firmed of Coventry and Lichfield, by royal command veiy gravely 
expounded the premises in full Parliament, with the many motives and 
causes inducing such creation. And moreover the same Lord and 
King willing, as becomes the highness of the Royal serenity, more 
abundantly to honour the person of the said Duke, which is manifestly 
made illustrious by the renown of his lineage, and in many ways 
embellished with marks of virtue, and most gladly to amplify the 
means of his substance and patrimony to him and his heirs aforesaid, 
and the more firmly to establish such his estate and other the premises 
by royal authority, holding valid and acceptable the charter aforesaid 
and all things therein contained, ratified, approved, and confirmed 
them for him and his heirs to the aforesaid Duke and his heirs 
aforesaid in the form aforesaid, in full Parliament, in the presence of 
the Prelates, Peers, and great men and all the Commonalty, and 
willed them to obtain and have the force of perpetual validity, and 
maturely invested the same Duke with the aforesaid title, name, and 
honour by the girding of the sword, and by putting on his head the 
cap and golden circlet, and with his own hands handed and really 
delivered to the same Duke the charter aforesaid, in full testimony 
and perpetual remembrance and assurance of the premises ; and his 
homage having immediately been taken for the Dukedom aforesaid 
with a joyful countenance he commanded him to sit among the Peers 
of Parliament in the highest degree ; which the same Duke willingly 
did vrithout delay. , 



Creation of Michael De la Pole as Earl of Suffolk- 
Charter, R. C. V. 69. 

No. 88* Richard, by the grace of God King of England, &c. to archbishops, 

fl^Kioh II bishops, &c., greeting. We hope not only to embellish but to increase 
1386. the height of the Royal dignity with happy omens when we dispense 

titles of honour among noble, discreet, and valiant persons, for we 
believe our Royal Crown to sbine with so many more gems and to 
sparkle with precious stones the more it is strengthened with virtuous 
and valiant men, especially excelling in counsel, called as part of the 
Royal solicitude to the burdens of honours for the direction of the 
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public good. And for that reason William, lato Eail of Suffolk, 
having been withdrawn from this light without heirs male as it has 
pleased the Most High, and the greatest part of his 2)atrimony haviog 
moreover lawfully devolved to us, we choose rather by continuing the 
name and dignity of so great an Earl to add to the honour of our 
diadem than by suppressing his name to apply the profits of his patri- 
mony to our fiscal uses. Wherefore we have directed the regard of 
our consideration to the valiant and discreet man, Michael de la Polo, 
Chancellor of our Eealm, who before these times since we undertook 
the government of the Bealm has rendered to lis many, not only iisef ul, 
but fruitful and honourable services, and we have erected him on 
account of his eminent merits to the honour of God, the adornment of 
our Royal Crown, and the strengthening and fortifying of our Bealm 
aforesaid as Earl of Suffolk, and we do prefer and create him as Earl 
of the County aforesaid, with the honour and name due to the same by 
the tenour of these presents, and have girded him with a sword as is 
fitting. Willing for us and our heirs that he and his heirs male of his 
body issuing for the estate, style, or title of the Earldom aforesaid shall 
receive, have, and hold twenty pounds sterling every year by the 
hands of the Sheriff of us and our heirs of the County aforesaid, who 
for the time shall be, out of the issues or farm of the same County in 
^ future successive times for ever at the feasts of St. Michael and 
Easter by equal portions. Wherefore we will and firmly command for 
us and our heirs that the aforesaid Michael and his heirs aforesaid 
shall receive, have, and hold the aforesaid twenty pounds for the 
estate, style, or title of the same Earldom out of the farm or issues of 
the county, &c. These being witnesses [various], given under our 
hand at, &c., 6th day of August, in the ninth year of our reign. {Per 
ipsum regiu8,) 

(See «w/?ra,p. 72, and R. C. third Report, p. 191.) 



Creation of Sir John Beauchamp as Baron Beauchamp 
of Kyderminster— Letters Patent, B. C. V. 81. 

Eichard, by the grace of God King, &c. to all to whom &c., greeting, jj^ 34 
Know ye that for the good and gratuitous services which our beloved ^^ ^^^^ ^ ■ 
and trusty Knight, John de Beauchamp, of Holt, Steward of our 1887. 
Household, has rendered to us and the duties rendered to us by hun 
at the time of our Coronation until now, and which he shall be able to 
hold for us in future in our Councils and Parliaments, and also for the 
noble and trusty race from which be descends, and for his magnificent 
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intelligence and circumspection, we have preferred the same John as 
one of the Peers and Barons of our Realm of England. Willing that 
the same John and the heirs male of his body issuing shall obtain the 
estate of Baron, and shall be called Lords of Beauchamp and Barons 
of Kydermynster. In witness whereof, &c. Witness the King at 
Wodestok, the 10th day of October. 

By Writ of Privy Seal. 

This was the first creation of a Peeriage by Letters Patent, see 
sttpra, p. 29 ; R. C. third Report, p. 197 ; fourth Report, p. 274. 



Hestoration of Aubrey de Vere to Earldom of Oxford 
—Extract from Bolls of Parliament, 16 Bich. II., 
B. C. V. 109. 

No. 85. Be it remembered that in this Parliament, for that Robert de Veer, 

16 Rich. Il7~ 1**® Duke of Ireland and Earl of Oxford, has been committed to God, 
1892. and our Lord the King is certainly informed that certain lands and 

tenements which belonged to the said Robert before the judgment 
rendered against him in the Parliament holden at Westminster, on 
Monday after the Purification of Our Lady in the eleventh year of the 
reign of our said Lord the King, and which by force of the said judg- 
ment were forfeited to our said Lord the King and seized into his 
hand, were entailed by fine, and by force of the said entail ought to 
descend to Sir Aubrey de Veer, as uncle and heir to the said Robert ; 
therefore our Lord the King has granted, with the assent of Parlia- 
ment, to the said Sir Aubrey, livery of all the lands and tenements 
so entailed to him by Fine as is abovesaid. And further, although the 
said Sir Aubrey has not yet shown anything special (to prove) that the 
name and estate of the Earl of Oxford are entitled to him, nevertheless 
our said Lord the King, having consideration of the good and agree- 
able service which the said Sir Aubrey has done as well to our said 
Lord the Eling as to his noble Lord and father, whom God absolve, 
and how that the ancestors of the said Sir Aubrey have been Earls of 
Oxford from ancient times, and willing that the name and estate of the 
Earl of Oxford, even though they were forfeited by virtue of the said 
judgment, shoidd not cease altogether for the cause abovesaid, but 
may be continued in time to come to the honour of our said Lord the 
King and of his Realm, therefore he has of his special grace restored, 
given, and granted, with the assent of Parliament, to the said Sir 
Aubrey the name, title, estate, and honour of the Earl of Oxford, to 
have the said name, title, estate, and honour to the said Sir Aubrey 
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and Iiis heirs male for ever, and made him Earl of Oxford in full 
Parliament. And now the said Earl did homage to our said Lord the 
King, and was then placed and seated in his place with his peers in 
Parliament, very humbly thanking our said Lord the 'King for his 
good and gracious lordship abovesaid. 



Bestoration of Aubrey de Vere to Earldom of Oxford 
—The Charter, 16 Bich. II., B. C. V. 

Bichard, bj the grace of God Xing, &c., to his Archbishops, No. 86. 
Bishops, &c., greeting. Among other honourable tokens of our Realm le Rich. II. 
we deem this to be the principal, that our said Realm should be en- 1392. 
trenched with a suitable distribution of dignities, imbued with sound 
counsels, and supported by the powers of hardy and noble men. Now, 
indeed, in the present Parliament, understanding for certain that 
Robert de Veer, late Duke of Ireland and Earl of Oxford, has entered 
the way of all flesh, and by that pretext, and also for that we are 
clearly informed that certain lands and tenementB, which were of the 
aforesaid Robert before the judgment rendered against him in our 
Parliament, holden at Westminster on the morrow of the Purification 
of the Blessed Mary, in the eleventh year of our reign, and which, by 
virtue of the judgment aforesaid, are forfeited to us and seized into 
our hand, are entailed by divers Fines exhibited and shown before our 
Council, and by virtue of the entail aforesaid and of the Fines afore- 
said ought to descend to our beloved and trusty Cousin, Aubrey de 
Veer, as uncle and heir of the aforesaid Robert, willing to act 
graciously with the same Aubrey, with the assent of our instant 
Parliament, we have granted to the same Aubrey livery of all the 
lands and tenements entailed to him by such Fines : to have and to 
hold according to the tenour and effect of the Fines aforesaid. And 
further, although the same Aubrey has as yet shown or exhibited 
nothing special [to prove] that the name and estate of Earl of Oxford 
are entailed to him : We nevertheless, considering the good and 
laudable service rendered by the same Aubrey as well to us as to our 
very dear Lord and father deceased, and also the merits of virtues and 
probity with which the same Aubrey is in many ways distinguished, 
and also how that the ancestors of the aforesaid Aubrey have been 
Earls of Oxford from ancient times, and not willing therefore that the 
estate and name of Earl of Oxford, although they may have been 
forfeited by force of the judgment aforesaid, should cease or be 
destroyed, but rather continued in future to the honour of God and the 
adornment of our Crown, and to the advantage and defence of our 
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Bealm, of our special grace and with the assent aforesaid, have 
restored, given and granted and by these presents do give and grant 
to the aforesaid Aubrey the name, title, estate and honour of Earl of 
Oxford : to have and to hold the name, title, estate and honour afore- 
said to the same Aubrey and his heirs male for ever. Wherefore we 
will and firmly command for us and our heirs that the aforesaid 
Aubrey shall have and hold the name, title, estate and honour afore- 
said to him and his heirs male for ever as it is aforesaid. These being 
witnesses (&c.). . . . Given by our hand at Winchester the twelfth 
day of February. 

(See supra, p. 48, and E. C. fourth Report, p. 274.) 



Oreation of John de Beaufort as Earl of Somerset— 
Charter, B. 0. V. 114. 

No. 87. Eichard, by the grace of God King, &c., to his archbishops, &c., 

20 Rich, II. greeting. Know ye that we, considering the assiduous probity and 
1396. circumspect prudence and the doubla renown of manners and of 

race of our beloved and trusty Cousin John de Beaufort, Knight, 
son of our very dear Uncle John, Duke of Aquitaine and Lancaster, 
and willing therefore worthily to exalt the same John de Beaufort to 
the prerogative of honour, do prefer and create the same John de 
Beaufort as Earl of Somerset in our present Parliament and do invest 
him with the style, title and name and honour of Earl aforesaid by 
the girding of the sword ; to have to him and the heirs male of his 
body issuing for ever. And that the same Earl and his heirs aforesaid 
according to the worthiness of such great name and honour may be 
able the better and more honourably to support the burdens incumbent 
on him, of our special grace in our present Parliament we have given 
and granted, and by this our Charter have confirmed to the same Earl 
and his heirs aforesaid Twenty pounds, to be received every year out 
of the issues of the County aforesaid by the hands of the Sheriff of 
that County who for the time shall be, at the Terms of Easter and 
Saint Michael by equal portions for ever. These being witnesses: 
[&c.] . . . 

Given by our hand at Westminster, the 10th day of February. 

(See supra, p. 77, and E. C. third Eeport, p. 192.) 

The Eolls of Parliament of the 20 Eich. II. state the creation 

of the above John de Beaufort (the legitimated son of John of 

G^aunt, Duke of Lancaster) with considerable particularity. The 

entry first states that the Chancellor, by the King's command, 
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declared that the King had, of his royal dignity and special grace, 
"fait et cree Jean de Beaufort en Counte," and had given him 
the name and honour of Earl of Somerset, to have to him and tho 
heirs males of his body lawfully begotten, with 20/. a year, lo 
receive from the issues and profits of the county of Somerset for 
his title and name of earl. Whereupon John was brought before 
the King in Parliament between two Earls, to wit, Huntingdon 
and Mareschall, clad in a robe as a vesture of honour, and his 
sword borne before him, the pomil " adressez"; and thereupon the 
King's charter of his creation was openly read before the King, 
Lords, and Commons in Parliament ; and then the King himself 
girded the earl with his before-mentioned sword, and received his 
homage, and caused him to be seated in his place of Parliament ; 
to wit, between the Earls Mareschall and Warwyk. The charter 
is then set forth on the Roll verbatim. The Redcsdale CJommittee 
say (third Report, p. 192): "The patent and the ceremony in 
Parliament must here be taken as one act, the patent describing 
what appears by the Roll to have been done after the patent had 
been read in Parliament, and therefore must be taken (so far as 
it relates to the creation of the dignity) rather as a declaration of 
what the King did in Parliament than as an original declaration 
of the King's pleasure, perfect for the purpose of creation, 
according to the form of later patents. But the patent also 
operated as a grant under the Great Seal of the annuity of 20/. a 
year given to the earl out of the issues of the county of Somerset ; 
and this annuity is stated in the patent as given to enable the 
earl to support the dignity conferred upon him, and not as essential 
to his creation as Earl of Somerset. 

"Upon this transaction it may be observed that John de 
Beaufort had not been summoned to Parliament by writ previous 
to his introduction stated in the Roll, nor was any writ issued to 
him for the purpose of his introduction. He was probably 
brought into the Parliament by a verbal message from the King, 
and the Kling*s pleasure was then declared by the Chancellor in 
the Kong's name, and by production of the patent under the Great 
Seal, unless the seal was at the time affixed to the instrument in 
the King's presence in Parliament. John de Beaufort does not 
appear to have been before a baron; he probably had no territorial 
barony, and as he was not ever, sunmioned to Parliament as a 
baron, he was not after -his creation and taking his seat in 
Parliament, a baron of the realm though a peer of the realm, 
except as an earl might be deemed a baron." 
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Creation of William le Scrope as Earl of Wiltes— 
Charter, B. C. V. 117. 

No. 88. Bichard, by the graee of God King, &c., to his Archbishops, 

21 Rich. II. Bishops, &c., greeting. 

1397. Know ye that we, considering the probity, strenuous and provident 

circumspection of the twofold illustriousness of manners and of birth 
of our beloved and trusty William le Scrop, chevalier, and willing 
therefore him the said William deservedly to exalt by the prerogative 
of honour, do advance and create him the said William in this our 
present Parliament to be Earl of Wiltes, and do invest him with the 
style, title and name and honour of the place aforesaid by the girding 
of the sword, to have to him and his heirs male for ever (*' et heredibus 
suis masculis in perpetuum "). And in order that the same Earl and 
his heirs aforesaid for the decency of so great a name and honour 
may be the better and more honourably able to support the burdens 
incumbent on the same, of our special grace we have in our present 
Parliament given and granted and by this our present charter do 
confirm to the same Earl and his heirs aforesaid twenty pounds to be 
received every year out of the issues of the County of Wiltes by the 
hands of the Sheriff of that County for the time being at the terms 
of Easter and Michaelmas by equal portions for ever. These being 
witnesses, &c. 

Qiven under our hand at Westminster on the 29th day of September. 
By the King himself in Parliament. 

(See supra, p. 89, and E. C. third Eeport, p. 42.) 



Creation of Hen. IV.'s son as Prince of Wales, Duke 
of Cornwall, and Earl of Chester— Extract from 
Rolls of Parliament, B. C. V. 130. 

No. 80. Also on the same Wednesday in full Parliament it was shown by 

1 Hen IV ^® ®^^ Archbishop of Canterbury how that God of His very great 
1399. grace, considering the very great desolation and apparent destruction 

of this honourable Eealm of England, has sent the King our Lord, 
who is here, for the recovery and consolation of the same Eealm, and 
how that since his arrival therein God has provided for all parts 
graciously by our same Lord the King, and also how that all the 
Estates of the Eealm entirely and kindly and with one accord and 
assent have accepted him as their rightful King, and also how that 
God of His grace has granted him very honourable and very fine 
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ofiPspring; and therefore our same Lord the King, willing and 
desiring, like his noble grandfather the King Edward the Third and 
his other noble progenitors before him have willed and desired, the 
honour and the increase of his eldest son Henry of Lancaster, is 
purposed to create and make him in the estate, honour and dignity of 
the Prince of Wales, Duke of Cornwall, and Earl of Chester, and 
wiUing hereupon to have full advice, deliberation and assent of all the 
Lords Spiritual and Temporal and of all the Commons being in this 
present Parliament, if they will consent hereto ; and besides this, in 
case it happen that our same Lord the King pass from this world at 
the will of God, whether they would accept the said Prince, in case 
he survive our said Lord the King his father, as right heir to the 
Eealm and the Crown of England; which demand being severally 
made and examined by all the Lords and Commons abovesaid, it is 
answered and assented to by those Lords and Commons that the said 
eldest son Henry be made Prince of Wales, Duke of Cornwall, and 
Earl of Chester ; and also that in case our Lord the King who now is 
should decease in the lifetime of the said Prince his eldest son, they 
Mill aciopt the said Prince as right heir to the Eealm and Crown 
abovesaid, and obey him as their King and liege Lord. Whereupon 
our same Lord the King, sitting in his Eoyal Seat in full Parliament, 
put a crown on the head of the said Henry his eldest son, and gave CewJe. 
him a ring of gold on his finger, and delivered to him in his hand a 
staff of gold, and then kissed him, and gave him his charter thereof, 
and so made him Prince of Wales, Duke of Cornwall, and Earl of 
Chester, and hereupon caused him to be led thus arrayed by the Duke 
of York, uncle to our said Lord the King, to the seat ordained and 
assigned to him in Parliament because of the Principality abovesaid. 

(See E. C. third Eeport, p. 194.) 



Creation by Hen. IV. of his Son as Prince of Wales, 
Duke of Oornwall, and Earl of Chester— Charter, 
B. C. V. 129. 

Henry, by the grace of God, &c., say to all, &c., greeting. Know No. 40. 
ye that of our special grace and of our certain knowledge and with i Hen. IV. 
the counsel and assent of the Prelates, Dukes, Earls, Barons, and 1399. 
Commonalties of our Bealm of England in our instant Parliament 
being assembled at Westminster, we have made and created Henry, 
our very dear eldest son, Prince of Wales, Duke of Cornwall, and Earl 
of Chester, and have given and granted, and by our charter confirmed| 
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to him the said Principality, Dukedom, and Earldom, and invested him 
with the same Principality, Dukedom, and Earldom so that being pre- 
ferred he may preside there, and presiding may rule and defend 
the said parts by a coronet on his head and a gold ring on his finger 
and a gold staff according to the custom ; to have and to hold of us to 
him and his heirs Kings of England for ever. Wherefore we will and 
firmly command for us and our heirs that the aforesaid Henry, 
our son, shall have and hold of us the Principality, Dukedom, and 
Earldom aforesaid, to him and his heirs Kings of England for ever 
as it is aforesaid. These being witnesses : [&o.] .... 

Given by our hand at Westminster, the 15th day of October. 

By the King himself. 
(R. 0. third Eeport, p. 195.) 



Creation of John of Lancaster, the King's Brother, to 
be Earl of Kendal and Dnke of Bedford— Extract 
from Patent Rolls, B. C. V, 171. 

Ho. 41. Henry, by the grace of God King of England, &c., to all to whom, 

2 Hen. V. &c., greeting. Know ye that whereas the Eoyal throne and the 
1414. highness of the Eoyal dignity consists in the multitnde of wise and 

exalted persons, and the government of the Bealm is the more estab- 
lished the more noblemen there are nnder it of lofty estate and 
eminence. We therefore, in our present Parliament assembled at 
Leicester, directing the regard of our consideration to the premises, 
and willing therefore more securely to establish the Eoyal sceptre as 
well by the addition of new honours as by the restoration of old ones, 
and to augment the number of noblemen, especially those issuing 
from the Eoyal stock, by whose counsel our Eealm may the more 
abundantly and sagaciously be directed in doubtful matters, and be 
supported by their votes in adverse circumstances, have preferred our 
very dear brother John of Lancaster (whom as well nobility of race, as 
of manners, knowledge, and valour, and of elegance and of assiduity, 
with other merits, as tokens and flowers of virtues have proved to be 
commendable) as Earl of Kendale, and next as Duke of Bedford, in our 
same Parliament, with the assent of the prelates and nobles and of 
the Commonalty of our Eealm therein being, and we have personally 
invested him with the said Earldom and Dukedom by the girding of 
the swords and the imposition of the cap and the rod of gold, as the 
custom is : To have and to hold to our aforesaid brother the styles, 
For life only, honours, and names aforesaid for his natural life only. And to the 
end that our same brother, according to the worthiness of his names 
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and honours, as is aforesaid, may the better and more honourably be 
able to support the burdens incumbent on him, we have given and 
granted to our same brother, that is to say, tor the said estate of Earl 
twenty pounds, and for the aforesaid estate of Duke forty pounds, to 
be received every year for the term of his life out of the issues, profits, 
farms, emoluments, and commodities of the County of Bedford at the 
feasts of Saint Michael and Easter by equal portions, by the hands of 
the Sheriff of that County for the time being. In witness whereof, 
&c. . . . 

(See E. C. third Eeport, p. 197.) 



Creations of the King's Brother John as Earl of Kendal 
and Duke of Bedford, and of his Brother Humphrey 
as Duke of Gloucester— Extract from Bolls of Par- 
liament, B. C. V. 172. 

Be it known that our very Sovereign Lord the King, sitting in Ho. 42. 
Parliament on his Royal seat, at the request of his Lords Spiritual 2 Hen V 
and Temporal and of his Commons assembled in the same Parliament, 1414. 
created and preferred John of Lancaster, his brother, as Earl of 
Kendale and Duke of Bedford, and Humfrey of Lancaster, his other 
brother, as Earl of Pembroke and Duke of Gloucester. And then the 
King, of his special and gracious will, created and preferred Bichard 
of Warwick as Earl of Cambridge. And hereupon, after the homages 
done to the King by each one of the same Dukes and Earl, the said 
Dukes and Earl were commanded by the King to sit in their seats in 
Parliament assigned to them by the King. 



Creations of Duke of Clarence and Earl of Dorset— 
Extract from Soils of Parliament, S. C. V. 173. 

On Tuesday, the last day of this Parliament, the King our very j^^ ^g 
Sovereign Lord, considering how that his eldest brother Thomas, before -— — = — 
he betook himself to the parts of France in the service of their very 1414, ' 
honourable Lord and father Henry late King of England, was made 
and created by their said liord and father Duke of Clarence, to have 
and enjoy the style and honour of the Duke of Clarence under a 
certain form specified in the letters patent made to him by his said 
Lord in that behalf ; and also how that Thomas Beauford, uncle to 
our said very Sovereign Lord, in going by command of the said late 
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King in tlie same service in the company of the said Duke to the parts 
aforesaid, was likewise made and created Earl of Dorset at the same 
time by the said late King, to have and enjoy the style, name, and 
honour of the Earl of Dorset under a certain form also contained in 
the letters patent made to him thereof by the said late King; and 
forasmuch as this Parliament is the first which has been summoned 
here in England since the returns of the said Duke and Earl from the 
parts over there abovesaid into England, to which Parliament they 
are now come, the said King our very Sovereign Lord, for the greater 
surety of the same Duke and Earl in this behalf, of his very benign 
grace and very gracious will, with the assent of the Lords Spiritual and 
Temporal and of the Commons in this present Parliament assembled, 
in this same open Parliament, declared the said Thomas, his very 
honourable brother, Duke of Clarence, to have and enjoy the style, 
name and honour of Duke of Clarence according to the effect and form 
of the said letters patent made to him thereof ; and also our said very 
Sovereign Lord declared in the same open Parliament, with the assent 
aforesaid, the said Thomas, his honourable uncle, Earl of Dorset, to 
have and enjoy the style, name and honour of Earl of Dorset accord- 
ing to the effect and form of the aforesaid letters patent made to him 
thereof, as above. 

(See E. C. third Eeport, p. 197.) 



Creation of Henry de Percy as Earl of Northumber- 
land. 

No. 44. '^^ King to the same [Archbishops, Bishops, Abbots, Priors, Dukes, 

rg — y Earls, Barons, Justices, Sheriffs, Reeves, ministers and all his bailiffs 

1416. and trusty people], greeting. It is evident that the prince is glorious, 

and the commonwealth under him consequently happy, who is encom- 
passed with the aid of many noblemen, and especially of those who 
are powerful in action. For as Heaven is made bright and shining 
with stars, so Kings and realms are refulgent with the light of dig- 
nities ; not that man is changed by honours, but because he is made 
more virtuous who through his own famous merits is raised up to 
honours and elevated to the highest dignities ; for what man will find 
fault with the opinion of one whom he knows to be chosen to the 
summit of dignity by reason of the excellence of his merits ? Eevolv- 
Armario, ^S these things therefore in the study of the Royal highness, and 
considering that the reward of merits proceeds from a justly ruling 
government ; and having regard to the assiduity, prudence and laud- 
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able conduct which we perceive to flourish in our illustrious and 
renowned Cousin Henry de Percy, and therefore willing very amply 
to honour his person according to the renown of his race and the 
merits of his manners, so that by his power and prudence the Boyal 
sceptre may be supported, we have given to the same Henry the name 
and honour of Earl, and we do prefer him as Earl of Northumber- 
land, and by the girding of the sword we do invest him with the same 
name and honour : To have and to hold the same name and honour of 
Earl of Northumberland to him and his heirs for ever. And to the 
end that the same Earl according to the worthiness and nobility of the 
said name may be able the more honourably to behave himself, we 
have given and granted and by this our charter have confirmed for us 
and our heirs to the aforesaid Earl under the name of Earl of North- 
umberland tw'enty pounds, to be received and had to him and his 
heirs aforesaid every year out of the issues of the same County by 
the hands of the Sheriff of that County who for the time shall be at 
the feasts of Saint Michael and Easter by equal portions for ever. 
Wherefore we will and firmly command for us and our heirs that the 
aforesaid Henry shall have and hold the name and honour of Earl of 
Northumberland, and shall have and receive the said twenty pounds 
yearly under the name of Earl of Northumberland out of the issues 
and profits of the County aforesaid to him and his heirs for ever as it 
is aforesaid. These being witnesses (&c.) . . . Given by our hand at 
Westminster, the 1 6th day of March. 



By the King himself. 



(See E. C. third Eeport, p. 197.) 



Creation of John Cornwall as Baron de Faunhope— 

B. 0. V. 213. 

[Memorandum enrolled in the Boll of the Parliament last holden at No. 45* 
Westminster in 11 Hen. YI. (See Eot. Pari. IV., p. 400.) ] u Hen. VI. 

Be it remembered that whereas among the other glorious cares of l^^^* 
the commonwealth and the various solicitudes incumbent on the Eoyal 
shoulders, the worthy reward of merits is esteemed to be the principal 
and especially to consolidate the Eoyal throne from which it flows, for 
there virtue increases and is practised where it is not disappointed of 
the reward due to it. And whereas honour is the reward of virtue, it 
is evident that the tokens of honours and the rewards of dignities are 

p. T 
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due to the virtuous and assiduous from the Royal justice. Hence our 
most Christian Prince and Lord the King, duly weighing in the 
balance of discussion the magnificent and fruitful and highly laudable 
labours, honours and services which have in many ways been poured 
out and rendered, not only to himself, but also to the Lord Henry of 
most happy memory, late King of England, his father deceased, and 
also to others his progenitors and to all the Realm of England by his 
beloved and trusty liege man of his Realm of England, John Come- 
wayll, Knight (who was lately united in matrimony to the very dear 
grandmother of the same Lord the King, Elizabeth, late Countess of 
Huntingdon), as well in England as in the Conquest of the Realm of 
France and of the Duchy of Normandy, and willing therefore to reward 
the same John with some, though not worthy, prerogative of honour, 
as his noble actions have in no small degree induced and daUy 
induce the same Lord the King (to do), on the seventeenth day of 
July, the last day of the present Parliament (in the presence of the 
three Estates of the same Parliament), of his special grace and of his 
certain knowledge, and with the advice and assent of the illustrious 
Prince the Lord Duke of Gloucester, and of the most Reverend Father 
in Christ the Lord Henry, Bishop of Winchester and Cardinal of 
England, and of other Lords Spiritual and Temporal being in the 
Parliament aforesaid, has erected, preferred and created the aforesaid 
John as a Baron indigenous of his Realm of England, and has 
imposed, given, granted and assigned to the same John the name, 
style, title and honour of Baron of Faunhope ; willing and granting to 
the same that he shall have and bear the name of Baron of Faunhope, 
and shall be called and named the Baron of Faunhope, and shall in 
all things be held, treated and reputed as a Baron indigenous and his 
true liege of the same Realm, and also he shall have, hold, and possess 
his seat and place in Parliaments and Royal Councils among the 
other Barons of the said Realm of England ; and also he shall enjoy 
and use all and singular rights, liberties, privileges and immunities 
wheresoever within the same Realm of England as fully and entirely 
and in the same manner and form as other Barons of the same 
Realm before these times have best and most quietly used and 
enjoyed and at present most fully enjoy and use. In witness 
whereof, &c. . . . 

(See supra, p. 66.) 
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Creation of John, Lord Beaumont, to be Viscount 
Beaumont— Letters Patent, B. C. V. 236. 

Henricus, by the grace of God King, &c., to Archbishops, Bishops, Vo. 46. 
&c., greeting. Know ye that whereas we perceive it to be becoming is Hen. VI. 
to our Boyal Majesty that we should exalt with singular honours ^^^^ — *^' 
those who show themselves constant in our household service, espe- 
cially in those things which proceed from our mere prerogative and 
liberal grace, and particularly those whom the memory of departed 
ancestors has ennobled, and the merits of whose own virtues adorn 
with manifest evidence to the end that rewarded virtue may be 
inwardly confirmed, and may allure many to virtuous deeds : hence it 
is that we, considering the nobility of the race of our veiy dear Cousin 
John, Lord of Beaumont, and the services which his ancestors faith- 
fully rendered to our progenitors, and those most agreeable services 
which he himself has laudably rendered to us from our earliest 
years daily until now, and desires to continue the same in future, 
and to make them the more advantageous to us the more he may 
shine with a higher prerogative of honour, of our special grace in 
our present Parliament, do impose on the aforesaid John, Lord of 
Beaumont, our Cousin, and the heirs male of his body issuing, the 
name of Viscount of Beaumont, and really do invest him with the 
insignia * of Viscount of Beaumont ; and we have assigned to him a * Coronet, 
place in our Parliaments, Councils and other assemblies above all '^'^ *®* 
Barons of our Bealm : to whom, in order that the estate of Viscount 
aforesaid may be the more becoming and adorned in himself, of our 
mere motion and liberality, we have given and granted for us and 
our heirs, as much as in us is, to the aforesaid John and his heirs, 
together with the name, insignia and place aforesaid, twenty marks, 
to be received yearly to him and his heirs male of his body issuing 
out of the farms, issues (&c.). ... To have and to hold to him and his 
heirs aforesaid the name, insignia, place and twenty marks aforesaid 
for ever. Although express mention (&c.). ... In witness whereof, 
&c. . . . 

This is the first creation of a viscount in England. See $upra, 
p. 3 ; and E. C. third Eeport, p. 197. 
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Oreation of Balph BotiUer as Baron Sudeley-^Letters 
Patent, B. C. V. 239. 

Hp. 47. The King to all to whom, &c., greeting. Know ye that we, inwardly 

20 Hen. YlT pondering the profundity of character, ripeness of counsel, valour in 
1441. arms, and probity of manners, and also the knowledge, fidelity and 

industry with which our beloved and trusty Knight, Ealph BotiUer, 
our Chamberlain, flourishes, excels and abounds, and willing in some 
way to reward the same Ealph according to the requirement of his 
merits, by the advice of our Council, have preferred, ordained, con- 
stituted and created the same Ealph as Baron of Sudeley, in the 
County of Gloucester, and we have given and granted to the same 
Ealph the name, style, title and honour of Baron of Sudeley, and we 
have invested, distinguished and ennobled him with the pre- 
eminences and dignities and other things whatsoever appertaining or 
belonging to the estate of a Baron of our Eealm of England as well in 
session in our Parliaments and Councils as otherwise howsoever it 
shall be, and we will him to be called a nobleman of our Eealm afore- 
said : to have and to hold the name, style, title and honour of Baron 
of Sudeley, together with the pre-eminences, dignities, and other 
things aforesaid to the same Ealph and the heirs male of his body 
lawfully begotten for over. And to the end that the same Ealph and 
his heirs aforesaid may be able to maintain and support the estate 
aforesaid and the burdens incumbent on them, we have given and 
granted for us and our heirs to the said Ealph and the heirs male of 
his body, lawfully begotten, for ever, two hundred marks, to be had 
and received yearly, to the aforesaid Ealph and his heirs aforesaid, 
out of the farms, issues, profits and revenues of the County of Lincoln, 
arising by the hands (&c.). . . . Although express mention (&c.). 
. . . In witness whereof, &c. Witness the King at Westminster, 
the 10th day of September. . . . 
(See 8upraf p. 29.) 



Bichard Nevil, Husband of Alesia, sole Daughter and 
Heiress of Thomas Earl of Salisbury, recognized 
as Earl of Salisbury, B. C. V. 236. 

No. 48. The King to all to whom, &c., greeting. Know ye that whereas 

20 Hen. YlT *^© Lord Edward, late King of England, the Third after the Conquest, 
1442. Qur progenitor, with the declared counsel of his Parliament, holden in 

the eleventh year of his reign, by his letters patent, dated at West- 
minster on the tenth day of Mnrch in the same year, by reason of 
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various no slight causes then specially moving him, graciously invested 
William de Montagu of the Earldom of Salisbury by girding him 
with the sword, freely granting to him and his heirs the name and 
style of Earl of the said place. And to the end that the same Earl and 
his hf irj, according to the worthiness of such great name and honour, 
might be able the more honourably and better to support the burdens 
incumbent on them by the letters aforesaid, he gave and granted and 
by the same confirmed to the same Earl and his heirs twenty pounds of 
rent out of the issues of the County of Wilts everj^ year at the feasts 
of Easter and Saint Michael the Archangel by equal portions, to bo 
received by the hands of the Sheriff of that County who for the time 
should be, for ever, as in the Letters aforesaid it is more fully con- 
tained. Which same rent among other things was forfeited and 
wholly determined and extinct by the judgment rendered against 
John, late Earl of Salisbury, by authority of the Parliament holden in 
the second year of the reign of the Lord Henry, late King of England, 
our grandfather, bocauso of high treason committed by the same John 
against our same grandfather. Which same judgment afterwards 
was confirmed and declared good by the authority of divers Parlia- 
ments, as well ia the time of our said grandfather as in the time of 
Henry, late King of England, our father. And that by authority of 
the Parliament holden in the ninth year of our said father, it was 
ordered, among other things, that Thomas, son of the aforesaid John 
[should be enabled], among other things, to be heir of the blood, and 
to have the name and ability of heir, [and] the honour, estate and 
dignity of the said John, and to the same John, late Earl of Salisbury, 
and to have all manner of advantages as heir to the same John, late 
Earl, and to whomsoever of the ancestors of the said Thomas, and 
that the same Thomas and his hoirs should be heritable as heirs as 
well to the said John, late Earl, as to whatsoever other ancestor of the 
said Thomas, as in the records of the same Parliament can more fully 
appear. And that our very dear Cousin Bichard, now Earl of 
Salisbury, who took to wife Alesia, daughter and heir of the aforesaid 
Thomas, late Earl, and kinswoman and heir of the aforesaid William 
and John, still surviving, and had and has issue with the same Alesia 
at the time of the death of the said Thomas, at present surviving, and 
by that pretext and by reason of the said letters patent and the afore- 
said ordinance in the said ninth year, the same Eichard, now Earl, has 
had, supported and maintained the name, estate and honour of Earl of 
Salisbury from the time of the death of the said Thomas until now, as 
well in our presence as in our Parliaments and Councils and elsewhere, 
and at present has, supports and maintains, and for term of his life of 
right by pretext of the premises ought to have, support, and maintain 
as fully and entirely and with such pre-eminence which and as the 
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said William, late Earl, ought to have or maintain if he were sur- 
viving, and we have accepted, do accept, and have reputed the same 
Bichard, Earl of Salisbury, with such pre-eminence, from the time of 
the death of the said Thomas until now, [and] do declare and accept 
the same Bichard so to be, and duly to be, for term of his life by 
these presents, any of the premises or any other matter whatsoever 
notwithstanding. We, earnestly considering not only the premises, 
but also that the same now Earl has nothing from us or from any of 
our progenitors for the support of such name, estate and honour, of 
our special grace and of our mere motion, and also of our certain 
knowledge, have given and granted to the same Bichard twenty 
pounds of rent by the year to support the name and estate of Earl of 
Salisbury, and to the aforesaid Alesia to have and receive to the 
same now Earl and Alesia, and the heirs of the same Alesia, out of 
the issues and profits of the County of Wilts arising every year at the 
Feasts of Easter and Saint Michael the Archangel, by equal portions 
by the hands of the Sheriff of that County for the time being. More- 
over, we have granted and confirmed to the said Bichard, Earl of 
Salisbury, and his heirs, who shall be, or ought to be, heirs of the 
aforesaid Alesia, such name, estate, honour, dignity and pre-eminence 
of Earl of Salisbury, as well in the presence of us and our heirs as in 
the Parliaments and Councils of us and our heirs and elsewhere as the 
said William, late Earl of Salisbury, ought to have if he were sur- 
viving, any gift or grant made by us to the said Bichard, now Earl of 
Salisbury, and although express mention thereof is not made in these 
presents, or although we are not informed thereof, or any judgment, 
affirmation or declaration rendered or made against the same John, 
late Earl, by the authority of Parliament or otherwise, or any for- 
feiture of the same John, any inquisition, cause or matter heretofore 
taken, made or had, any omission or repugnance or any statute or 
ordinance made notwithstanding. " In witness whereof, &c. Witness 
the King at Westminster, the fourth day of May. 

(See supra, pp. 113, 133.) 



Creation of John, Eaxl of Shrewsbury, as Earl of 
Waterford— Letters Patent, R. C. V. 251. 

Ij-o. 49. The King to all to whom, &c., greeting. Know ye that whereas we 

24Heiu Vl" ^® bound to make satisfaction to those who have spent all the years 

H40. of their youth in our services, and much more are we bound to reward 

those who have obediently and liberally expended not only years but 

their very bodies, often bloody with wounds, in the wars of our very 
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dear Lord and father and in our own, with no small sweat of labour, 
until their old age, according to their merits : We therefore, weighing 
with due consideration the assiduous probity of our very dear and 
trusty Cousin John, Earl of Shrewsbury and of Weysford*, and Lord * Wexford. 
Talbot of Furnyvall and le S.raunge, sufficiently proved until his 
old age in the wars aforesaid in body not only sweating but oftentimes 
red with shedding of blood, and understanding that our County and 
City of Waterford in our land of Ireland, the Castle, Lordship, 
Honor, Land and Barony of Dungarvan, and all lordships, lands, 
honors and baronies within the same Coiinty which, by the rebellion, 
forfeiture, reversion or decease of any person or persons, by escheat, 
or by any other title of right, ought to come to our hands or to those 
of our progenitors, or to be in the same, by hostile invasions of our 
enemies and rebels in those parts are so desolated and so greatly 
subject to the spoils of war as to be wholly devastated, that they have 
often redounded and do redound not to our profit but to loss, and also 
for that our aforesaid land of Ireland in those parts is most powerfully 
defended by our same Cousin against the assaults of such our enemies 
and rebels, do ordain, prefer and create him as Earl of Waterford, 
together with the style and title and name and honour due to the 
same. And because with increasing highness of estate burdens also 
necessarily increase, of our special grace and of our certain knowledge 
and mere motion, and for the more worthy maintenance of the estate 
of the same Earl our Cousin in future, wo have given, granted and 
by these our letters have confirmed to the same Earl the County 
aforesaid, together with the aforesaid style, title, name and honour of 
Earl of Waterford, and the aforesaid City with the fee-farm of the same, 
the Castles, Lordships, Honours, lands and Baronies with the appur- 
tenances within that County, and also all and all manner of our 
Manors, Hundreds, Wapentakes (&c.) ... To have and to bold the 
aforesaid County of Waterford, style, title, name and honour of Earl 
of Waterford, and the aforesaid City of Waterford, Castle, Lordship, 
Honor (&c.) ... to the aforesaid Earl and the heirs male of his body 
issuing of us and our heirs by homage, fealty (&c.) . . . 



Creation of Sir John Beauchamp as Baron Beauchamp 
of Powyk— Letters Patent, B. 0. V. 266. 

The King to all to whom, &c., greeting. Know ye that whereas it N'o. 50. 
is consonant and worthy of princes to erect the noblemen attending 26 Hen. VI. 
to their services, according to the requirement of their merits, to more ^**^* 
worthy estates, and the Eoyal honour is extolled the more noblemen 
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there are under them elevated in estate and pre-eminence : hence it is 
that we, considering the probity and ancient renown of race of our 
beloved and trusty Knight, John Beauchampe, and also the laudable 
services which the same John has rendered as well to our very dear 
father deceased as to us, and daily does not cease to render to us, do 
erect and prefer the same John as Baron and Lord Beauchampe of 
Poywyke, as his merits require, and do give and grant to him all and 
all manner of style, name, dignity, seat, prerogative and pre-eminences 
to the estate of Baron in any manner appertaining : To have all such 
style, name, dignity, seat, prerogative and pre-eminences to the same 
John and to the heirs male of his body issuing. And we will and do 
grant that the same John Beauchampe shall be named and called 
Lord, and his heirs aforesaid shall be named and called Lord 
Beauchampe of Poywyke. And because burdens are annexed to 
honours, of our special grace and of our certain knowledge and mere 
motion, and to the end that the same John and his heirs aforesaid 
may the more easily and honourably bo able to support the burdens 
incumbent on the estate aforesaid, we have granted to the same John 
sixty pounds out of the fee-farm of our Town of Gloucester yearly to 
be received by the hands of the Burgesses of our Town tiforesaid who 
for the time shall be, and twelve pounds (&c.) . . . Although express 
mention (&c.) . . . Witness the King, at Westminster, the 2nd day 
of May. 

By writ of Privy Seal, and of the date aforestdd, by authority 
of Parlieunent. 



Creation of John Stourton as Baron Stourton— 
Letters Patent, B. C. V. 264. 

No. 61. The King to all to whom, &c., greeting. Whereas it is consonant 

26 Hen. VI. ®^^ worthy of princes to erect the noblemen attending to their services, 
1448. according to the requirements of their merits, to more worthy estates, 

and the Eoyal honour is extolled the more noblemen there are under 
them elevated in estate and pre-eminence : hence it is that wo, 
considering the probity and ancient renown of race of our beloved and 
trusty Knight John Stourton, and also the laudable services which the 
same John has rendered as well to our very dear father deceased as to 
us, and daily does not cease to render to us, do erect and prefer the 
same John as Baron and Lord Stourton of Stourton, as his merits 
require, and do give and grant to him all and all manner of style, 
name, dignity, seat, prerogative and pre-eminences to the estate of 
Baron in any manner appertaining. To have all such style, name, 
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dignity, seat, prerogative and pro- eminences to the same John Stourton 
and to the heirs male of his body issuing. And we will and do grant 
that the same John Stourton shall be named and called Lord and his 
heirs aforesaid shall be named and called Lord Stourton of Stourton. 
And because burdens are annexed to honours, of our special grace and 
of our certain knowledge and more motion, and to the end that the 
same John and his heirs aforesaid may the more easily and honourably 
be able to support the burdens incumbent on the estate aforesaid, we 
have granted to the same John Stourton all our lands, tenements, 
pastures and wood, with the appurtenances within our Forest of 
Qroveley, in the Coimty of Wilts. 



Confirmation of Earldom of Warwick to Richard and 
Anne Neville— Letters Patent, R. C. V. 272. 

Henry, by the grace of God, King, &c., to all to whom these presents No. 62. 
shall come, greeting. Whereas our very dear cousin Henry, late 27 Hen. VI. 
Duke of Warwick, deceased, brother of Anne, wife of our very beloved ^**^* 
cousin Eichard Neville, Elnight, eldest son of our very dear cousin 
Richard Neville, Earl of Salisbury, of which same Henry she is heir, 
was Earl of Warwick, and the same Henry and his ancestors from 
the time whereof the memory of man is not to the contrary were Earls 
of Warwick, we heartily surveying the premises and the gratuitous 
and laudable services in many ways rendered by the aforesaid Eichard, 
the son, as well about our person and otherwise as in Scotland upon 
the punishment of our adversaries and enemies there at his own 
charges and with no small labour of his body while he was still in his 
minority, and considering the probity, valour and circumspect prudence 
to shine and flourish in his person, and moreover hoping that the 
addition of honour will add great increase as well to his probity as to 
his valour aforesaid with us of our special grace of our mere motion 
and certain knowledge we confirm, ratify and declare the estate, name, 
title, honour and dignity of Earl of Warwick to be had to the aforesaid 
Eichard, the son of Anne, and the heirs of the same Anne, and we 
grant them by the same present to the same Eichard and Anne and 
the heirs of the same Anne with as many and great and such 
pre-eminences, dignities and honours as well in the presence of us, 
our heirs, and successors as in the absence of us and our heirs and 
Buocessors wheresoever as and which the said Henry and any of his 
ancestors Earls of Warwick by any right and title as Earl of Warwick 
or otherwise before the said Henry was created and appointed as Duke 
ever had or exercised, or ought to have had or exercised, in any 
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manner although the aforesaid Richard, the son of Anne, may not at 
J resent have issue between them, although express mention of each of 
the (remises is not made here or any statute, ordinance, act, appoint- 
ment, thing or matter whatsoever made or enacted for any gift or 
grant made by us to the said Bichard, the son of Anne, or either of 
them, or to any ancestor of either of them or that we are not informed 
thereof at present notwithstanding. 
In witness, &c. 

(See E. C. third Report, 158, and supra, p. 134.) 



Creation of Thomas Percy as Baron Egremont— Letters 
Patent, B. C. V. 272. 

No. 68. The King to all to whom, &c., greeting. Know ye that we 

28 Hen vf Ultimately considering the great and gratuitous services, honours, and 
Ui9. labours which our beloved and trusty Thomas Percy, Knight, has in 

many ways rendered and daily does not cease to render to us of our 
special grace and of our certain knowledge and mere motion have 
erected, do prefer, and ci'eate the aforesaid Thomas as Baron of our 
Realm of England by the tenour of these presents, and do impose, 
give, and grant and have assigned to the same Thomas the name, 
style, title, and honour of Bsux)n Egremont, which same Lordship 
of Egremont is within the County of Cumberland ; to have the same 
name, style, and honour to him and his heirs male for ever. Further 
willing and granting to the same Thomas that he shall have and bear 
the name of Baron Egremont, and shall be called and named Baron 
Egremont, and his heirs aforesaid shall be called and named as Barons 
Egremont aforesaid. And the same Thomas and his heirs aforesaid 
shall be held, treated, and reputed and each of them shall be held, 
treated, and reputed as Barons of our same Realm in all things, and 
they shall have, hold, and possess their seat and place in Parliaments 
and Councils, and also in the Royal presences within our said Realm 
of England among other Barons of our same Realm. And also they 
shall enjoy and use all and singular pre-eminences, liberties, privileges, 
and immunities wheresoever within our same Realm and elsewhere 
as fuUy and entirely and in the same manner and form as other 
Barons of our said Realm and elsewhere before these times have best 
most honourably and quietly used and enjoyed or at present enjoy and 
use any estate or feoffment by the aforesaid Thomas, or any of his 
heirs of the said Lordship of Egremont, or of any parcel thereof to the 
use of any of them in any manner to be made notwithstanding. And 
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further we considering that th.e aforesaid Thomas and his heirs afore- 
said and each of them may be able the more worthily and honourably 
to maintain and support such their estate, we have granted to the same 
Thomas ten pounds to be received every year to him and such his 
heirs male for ever out of the issues, profits, farms, and reversions 
arising from the aforesaid County of Cumberland by the hands of the 
Sheriff of the same Coimty for the time being at the terms of Easter 
and Saint Michael by equal portions. Although express mention of 
other gifts and grants made by us to the aforesaid Thomas before these 
times is not made in these presents notwithstanding, and this without 
fine or fee whatsoever for these our present Letters or the seal or 
sealing of the same in anywise to be paid to us. In witness whereof, 
&c. Witness the King at Westminster the 20th day of November. 
By Writ of Privy Seal and of the date aforesaid, &c. 
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Creation of the King's Son as Prince of Wales and Earl 
of Chester— B. C. V. 294. 

Henry, by the grace of God, King of England, &c. To all Arch- Uo. 64. 
bishops, Bishops, &c., greeting. Out of the excellency of Eoyal pre- 32 Hen VT 
eminence, like as the beams from the sun, so doth inferior honour U53— 4. 
proceed ; neither doth the integrity of Eoyal lustre and brightness 
by the natural disposition of the light- affording light feel any loss or 
detriment by such borrowed lights; yea, the Eoyal sceptre is also 
much the more extolled, and the Eoyal throne exalted, by how much 
more noblenesse, pre-eminences, and honours, are under the power and 
command thereof. 

And this worthy consideration allureth and induceth us with desire 
to the increase of the name and honour of our first begotten and best 
beloved son, Edward, in whom we behold and see ourselves to be 
honoured, and our Eoyal House also, and our people subject to 
us, hoping by the grace of God (by conjecture taken, of his gratious 
future proceedings) to be the more honourably strengthened, that we 
may with honour prevent, and with abundant grace prosecute him, 
who in reputation of us is deemed the same person with us. 

Wherefore by the counsel and consent of the Prelates, Dukes, 
Earls, Viscounts, and Barons of our Kingdom, being in our present 
Parliament, we have made, and created, and by these presents make 
and create him the said Edward, Prince of Wales and Earl of Chester, 
and to the same Edward we give and grant and by this Charter have 
confirmed the name, style, title, state, dignity, and the honour of 
the said Principality, that he may therein in governing, rule, and in 
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ruling, direct and defend : We by a garland upon his head, bj a ring 
of gold upon his finger, and a wand of gold have according to the 
manner invested him, to have and to hold to him, and to his heirs 
Kings of England for ever. 

Wherefore we will and directly command, for us and our heirs, 
that Edward our son aforesaid, shall have the name, style, title, 
state, dignity, and honour of the Principality of Wales and of the 
County of Chester aforesaid, unto him and his heirs, the Kings of 
England aforesaid for ever ; These being witnesses, &c. Dated at our 
palace at Westminster the fifteenth day of March, and in the year 
of our reign thirty-two. 



Creation of the King's brother Duke of Clarence (who 
has married the eldest daughter of the last Earl 
of Warwick and Salisbury) as Earl of Salisbury- 
It. C. V. 390. 

No. 65. Edward, &c., to Archbishops, &c., greeting. Know ye that whereas 

12 Edw. IV. ^^"^ ^®^J ^^^^ brother George, Duke of Clarence, has taken to wife 
1471—2. Isabella, the elder daughter of Eichard, late Earl of Warwick and 

Salisbury. We by that pretext and for certain other considerations 
specially moving us of our special grace and of our certain knowledge 
and mere motion, have given and granted, and by these presents do 
give and grant to our aforesaid brother the Duke of Clarence the 
name, style, title and honour of Earl of Salisbury. To have and to 
hold that name, style, title and honour to our aforesaid brother the 
Duke of Clarence and the heirs of his body lawfully issuing, with all 
and singular rights, privileges, immunities and pre-eminences to the 
same name, style, title and honour in any manner appertaining. And 
that our same brother, the Duke of Clarence and his heirs aforesaid 
shall have and hold the aforesaid name, style, title and honour of 
Earl of Salisbury as it is aforesaid, and henceforth our same brother 
the Duke of Clarence and his heirs aforesaid shall be called and named 
by the name of Earl of Salisbury for ever. And further of our more 
abundant grace we have granted to our same brother, the Duke of 
Clarence, for the support of the name and honour aforesaid twenty 
pounds, to be had and received yearly to him and his heirs aforesaid 
out of the issues, profits and revenues of the County of Wilts by the 
hands of the SherifE of the same County for the time being at the 
terms of St. Michael and Easter by equal portions. Although express 
mention of other gifts or grants made to our same brother, the Duke 
of Clarence, by us before these times is not made in these presents, 
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or any statate, act, or ordinance to the contrary thereof made, enacted, 
or provided notwithstanding. These being witnesses : [&c.] . . . 

Given by our hand at our Palace of Westminster on the 25th day 
of March. 

By the King himself, and of the date, &c. 

(See E. C. third Report, 219.) 



Creation of Edward Courtenay as Earl of Devon- 
Letters Patent. 

Mary, by the grace of God, &c. to archbishops, bishops, &c. greeting. Uo. 66. 
[Preamble] of our special grace and certain knowledge and mere i Mary 1563^ 
motive have erected, preferred and created the said Edward as Earl 
of De^on, and by these presents erect, prefer and create to him 
the name, status, style, title, honour and dignity of Earl of Devon, 
with all and singular the preeminences, honours and other things 
whatsoever of such status of Earl of Devon appertaining, we give and 
concode by these presents to him, the said Edward, of the same style, 
title, honour and dignity by the girding of a sword we have marked, 
invested and really ennobled, and a cap of honour and dignity, also a 
circle of gold on his head we place, to have and to hold the name, 
status, style, title, honour and dignity of Earl of Devon aforesaid, 
with aU and singular the preeminences, honours and other things 
aforesaid to the said Edward and his heirs male for ever [and then 
follows a grant of 20/. per annum] to him and his heirs aforesaid of 
the small customs of our Port of London by the hand of the collectors 
for the time being in equal portions, so that express mention, &c. 
These being witnesses, &c. 



Creation of Thomas, Earl of Arundel and Surrey, as 
Earl of Norfolk— Letters Patent. 

Charles, by the grace of God, King of England, &c. to archbishops, jfo. 57. 
dukes, &c. greeting. Know ye that we seriously contemplating the 20 Car I 
eminent services and merits of the noble progeny of Thomas Howard, 1644. 
late Duke of Norfolk, and judging the same to be most worthy that in 
reward of their virtues and in perpetual testimony of our royal favour 
we shoidd grant to it the honour of Earl of Norfolk as being descended 
from Thomas de Brotherton, formerly Earl of Norfolk, younger son of 
Edward the First, famous King of England, by Margaret, daughter of 
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Philip the Third, King of France, of our special grace and of our 
certain knowledge and mere motion have erected, preferred, honoured, 
constituted and created Thomas, Earl of Arundel and Surrey, only son 
of the late Earl of Arundel and Surrey, eldest son of the said late 
Duke of Norfolk as Earl of Norfolk, and also to the estate, degree, 
style, title, dignity, name and honour of Earl of Norfolk. And by 
the tenour of these presents we do erect, confer, honour, constitute 
and create the same Thomas, Earl of Arundel and Surrey, as Earl of 
Norfolk, and also to the estate, degree, style, title, dignity, name and 
honour of Earl of Norfolk. Then follow the usual provisions. 



Creation of Field-Marshal the Marquis of Wellington 
to be Marquis of Douro and Duke of Wellington. 

No. 68. George the Third, by the grace of Gk>d, &c. to all archbishops, &c. 

54 Q^^ iii^ Know ye that we of our especial grace, certain knowledge and mere 
18H. motion, have advanced, preferred and created our right trusty and 

entirely beloved cousin and councillor Field-Marshal Arthur, Marquis 
of Wellington, in our county of Somerset, Knight of the Most Noble 
Order of the Garter, to be Marquis Douro [here follow usual clauses]. 
And moreover it being our will and pleasure to dignify the said Arthur, 
Marquis of Wellington, with the title of Duke, and to admit him 
amongst the Dukes of our United Kingdom of Great Britain and 
Ireland of our more abundant especial grace and of our certain know- 
ledge and mere motion. We have advanced, preferred, dignified, 
constituted and created the said Arthur, Marquis of Wellington, Duke 
of Wellington, in our county of Somerset. Also to the state, degree, 
style, title, dignity, name and honour of Duke of Wellington aforesaid. 
And him the said Arthur, Marquis of Wellington, Duke of Wellington, 
in our county of Somerset, Do by these presents advance, prefer, 
dignify, constitute nnd create, And we have appointed, given and 
granted and by those presents for us, our heirs and successors, Do 
appoint, give and grant unto him, the 6 aid Arthur, Marquis of 
Wellington, the name, state, degree, style, dignity, title and honour 
of Duke of Wellington aforesaid. And him the said Arthur, Marquis 
of Wellington, by these presents we do dignify, invest and really 
ennoble with such name, style, title, state, degree, dignity and honour 
of Duke of Wellington, in our county of Somerset, by girding him 
with a sword and putting a cap of honour and a coronet of gold on 
his head and by giving into his hand a rod of gold. To have and to 
hold the name, state, degree, style, dignity and honour of Duke of 
Wellington aforesaid, with all and singular pre-eminences and other 
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honours belonging or appertaining to such name, style, title, state, 
degree, dignity and honour of Duke of Wellington aforesaid unto him 
the said Arthur, Marquis of Wellington, and the heirs male of his 
body lawfully begotten and to be begotten for ever. And further we 
will and by these presents fcr us, our heirs and successors. Do give 
and grant unto the said Arthur, Marquis of Wellington, and his heirs 
male aforesaid, that ho and his heirs male aforesaid, and every of 
them successively may bear and have the name, style, title, state, 
degree, dignity and honour of Duke of Wellington, and that they and 
every of them successively may be called and styled by the name of 
Duke of Wellington. And that he, the said Arthur, Marquis of 
Wellington, and his heirs male aforesaid, and every one of them 
successively, may be held and deemed Dukes of Wellington, and be 
treated and reputed as dukes, and that they and every of them 
successively may have, hold and possess a seat, place and voice in the 
Parliaments of us, our heirs and successors, within our United Kingdom 
of Great Britain and Ireland amongst other nobles and peers of this 
our United Kingdom of Great Britain and Ireland as Dukes of 
Wellington, and also that the said Arthur, Marquis of Wellington, 
and his heirs male aforesaid may enjoy and use, and every of them 
successively may enjoy and use by the name of Duke of Wellington 
aforesaid, All and singular the rights, privileges, pre-eminences, 
immunities and advantages to the state of a duke in all things duly 
and of right belonging which other dukes of this our United Kingdom 
of Great Britain and Ireland have heretofore honourably and quietly 
used and enjoyed or as they do at present use and enjoy. And further 
we will and by these presents for us, our heirs and successors of our 
more ample grace Do grant unto the said Arthur, Marquis of 
Wellington, and his heirs male aforesaid, that these our letters patent 
or the enrolment thereof shall be sufficient and effectual in the law 
for the dignifying, investing and really ennobling him, the said Arthur, 
Marquis of Wellington, and his heirs male aforesaid, with the several 
and respective names, titles, dignities and honours of Marquis Douro 
and Duke of Wellington, in our county of Somerset, and this without 
any investiture, rites, ornaments or ceremonies whatsoever, in this 
behalf due and accustomed which, for some certain reasons best 
known to us, we could not in due manner do and perform any 
ordinance, use, custom, rite, ceremony, prescription or provision due 
or used, or to be had, done or performed in conferring honours of this 
kind or any other matter or thing to the contrary thereof in any wise 
notwithstanding. We will also, &c. without fine in our Hanaper, &c. 
In witness whereof we have caused these our letters to be made patent. 
Witness, &c. 
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Creation of Field-Marshal Lord Boberts as Viscount 
St. Pierre and Earl Boberts, with remainders over. 

^^No^59. Edward the Seventh, by the grace of God, of the United Kingdom 

1 Edw. VII. of Great Britain and Ireland King, Defender of the Faith, to, &c., 
1901. greeting. Know ye that We of Our especial Grace, certain knowledge 

and mere motion have advanced, preferred and created Our right 
trusty and well beloved Frederick Sleigh Baron Eoberts of Kandahar, 
Knight of Our Most Noble Order of the Garter, Knight of Our Most 
Illustrious Order of Saint Patrick, Knight Grand Cross of Our Most 
Honourable Order of the Bath, Knight Grand Cross of Our Most 
Exalted Order of the Star of India, Knight Grand Cross of Our Most 
Eminent Order of the Indian Empire, upon whom Her late Majesty 
conferred the decoration of the Victoria Cross, Field-Marshal and 
CoBMnander-in-Chief of Our Forces, lately Field-Marshal Commanding- 
in- Chief the Forces in South Africa to be Viscount St. Pierre [m tail 
male J with remainders over like the earldom beloivl. And moreover it 
being Our will and pleasure to further dignify the said Frederick 
Sleigh Baron Roberts with the title of Earl, hereinafter set forth of 
Our more abundemt especial g^race and of Our certain knowledge and 
mere motion, We have advanced, preferred and created the said 
Frederick Sleigh Baron Boberts to the state, degree, style, title, dignity 
and honour of Earl Eoberts of Kandahar in Afghanistan, and Pretoria 
in the Transvaal Colony, and of the City of Waterford, and him the 
said Frederick Sleigh Baron Eoberts, Earl Eoberts of Kandahar, 
Pretoria and Waterford aforesaid, We do by these presents create, 
advance and prefer. And We have appointed, given and granted, 
and by these presents for Us, Our heirs and successors, Do appoint, 
give, and grant unto him the said Frederick Sleigh Baron Eoberts the 
name, state, degree, style, dignity, title and honour of Earl Eoberts of 
Kandahar, Pretoria and Waterford, and him the said Frederick Sleigh 
Baron Eoberts by these presents We do dignify, invest, and really 
ennoble with the name, style, title, state, degree, dignity and honour 
of Earl Eoberts of Kandahar, Pretoria and Waterford, by girding him 
with a sword and putting a cap of honour and a coronet of gold on 
his head. To have and to hold the said name, state, degree, style, 
dignity, title and honour of Earl Eoberts, with all and singular pre- 
eminences and otJier honours bolouging or appertaining unto him tho 
said Frederick Sleigh Baron Eoberts, and the heirs male of his body 
lawfully begotten and to be begotten. And further we will and by 
these presents for Us, Our heirs and successors, Do give and grant 
unto the said Frederick Sleigh Baron Eoberts and his heirs male, that 
he and his heirs male aforesaid, and every of them successively may 
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bear and have the name, style, title, state, degree, dignity and honour 
of Earl Eoberts of Kandahar, Pretoria and Waterford, together with 
all and singular the rights, priyiloges, pre-eminences, inmiunities and 
advantages to the state of an Earl in all things duly and of right 
belonging. And that they and every of them successively may have, 
hold and possess a seat, place and voice in the Parliaments and Public 
Assemblies and Coimcils of Us; Our heirs and successors, within Our 
said United Kingdom, amongst other Nobles and Peers of this Our 
said United Kingdom as Earls Roberts, and in default of such issue, 
and after the decease of the said Frederick Sleigh Baron Eoberts, 
To have and to hold the name, style, title, state, degree, dignity and 
honour of Countess Eoberts of Kandahar in Afghanistan, Pretoria in 
the Transvaal Colony, and of tho City of Waterford, unto the said 
Aileen Mary Eoberts, and after the decease of the said Aileen Mary 
Eoberts, To have and to hold the name, style, title, state, degree, 
dignity and honour of Earl Eoberts of Kandahar, Pretoria and Water- 
ford unto the heirs male of her body lawfully begotten and to be 
begotten. And further. We will and for Us, Our heirs and successors, 
do give and grant that the said Aileen Mary Eoberts may bear and 
have the name, style, title, state, degree, dignity and honour of 
Countess Eoberts, together with all and singular the rights, privileges, 
pre-eminences, immunities and advantages to the degree of a Countess 
in all things duly and of right belonging, and that after the decease 
of the said Aileen Mary Eoberts the heirs male of her body and every 
of them successively may bear and have the name, style, title, state, 
degree, dignity and honour of Earl Eoberts of Kandahar, Pretoria 
and Waterford, together with all and singular the rights, privileges, 
pre-eminences, inmiunities and advantages to the state of an Earl in 
all things duly and of right belonging. And that every of them suc- 
cessively may have, hold and possess a seat, place and voice in the 
Parliaments and Public Assemblies and Councils of Us, Our heirs and 
successors, within Our United Kingdom of Great Britain and Ireland 
amongst other Peers and Nobles of Our said United Kingdom as 
Earls Eoberts, and in default of such issue, and after the decease of 
the said Aileen Mary Eoberts, To have and to hold the name, style, 
title, state, degree, dignity and honour of Countess Eoberts of Kan- 
dahar in Afghanistan, and Pretoria in the Transvaal Colony, and of 
the City of Waterford unto the said Ada Edwina Stewart Eoberts, 
and after the decease of the said Ada Edwina Stewart Eoberts, To 
have and to hold the name, style, title, state, degree, dignity and 
honour of Earl Eoberts unto the heirs male of her body lawfully 
begotten and to be begotten. And further, we will and for Us, Our 
heirs and successors, do give and grant that the said Ada Edwina 
Stewart Eoberts may bear and have tho name, style, title, state, 
r. u 
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degree, dignity and honour of Countess Eoberts, together with all and 
singular the rights, privileges, pre-eminences, immunities and advan- 
tages to the degree of a Countess in all things duly and of right 
belonging, and that after the decease of the said Ada Edwina Stewart 
Eoberts the heirs male of her body and every of them successively 
may bear and haye the name, style, title, state, degree, dignity and 
honour of Earl Eoberts of Kandahar, Pretoria and Waterford, together 
with all and singular the rights, privileges, pre-eminences, immunities 
and advantages to the state of an Earl in all things duly and of right 
belonging, and that they and every of them successively may have, 
hold emd possess a seat, place emd voice in the Parliaments and Public 
Assemblies and Councils of Us, Our heirs and successors, within Our 
United Kingdom of Great Britain and Ireland amongst other Nobles 
and Peers of Our said United Kingdom as Earls Eoberts, and in 
default of such issue, and after the decease of the said Ada Edwina 
Stewart Eoberts, To have and to hold the name, -style, title, state, 
degree, dignity and honour of Coimtess Eoberts of Kandahar in 
Afghanistan, and Pretoria in the Transvaal Colony, and of the City of 
Waterford unto each other younger daughter lawfully begotten of the 
said Frederick Sleigh Baron Eoberts successively in order of seniority 
of age and priority of birth, and unto the heirs male of their bodies 
lawfully begotten. Lastly, We will and by these presents for Us, Our 
heirs and successors, do grant to th^ said Frederick Sleigh Baron 
Eoberts, that these Our Letters Patent, or the Enrolment thereof, shall 
be sufficient and effectual in the Law for the dignifying, investing, 
and really ennobling him, the said Frederick Sleigh Baron Eoberts 
and the heirs male of his body aforesaid. Together with the several 
persons hereinbefore sjiecified, with the respective names, titles, dig- 
nities and honour aforesaid, and this without any investiture, rites, 
ornaments, or ceremonies whatsoever due and accustomed, which for 
some certain reasons best known to Us, we could not in due manner 
do and perform any Ordinance, use, custom, rite, ceremony, prescrip- 
tion or provision due, or used, or to be had, done, or performed in 
conferring honours of this kind, or any other matter or thing to the 
contrary thereof notwithstanding. 

In witness whereof we have caused these our letters to be made 
patent. 

Witness, &c. 
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Creation of the Bight Honourable William James 
Pirrie as Baron Pirrie of the City of Belfast (Tail 
Male. 

Edward the Seventh by the Gh-ace of God, of the United Kingdom No. 60. 
of Great Britain and Ireland and of the British Dominions beyond the e Edw. VIlT 
Seas, King, Defender of the Faith. To all Archbishops, Dukes, Mar- 1906. 
quesses, &c., to whom these Presents shall come, Greeting. Know ye 
that We of Our especial grace, certain knowledge, and mere motion 
Have advanced, preferred, and created Our Right trusty and well- 
beloved Councillor William James Pirrie to the state, degree, dignity, 
and honour of Baron Pirrie of Our City of Belfast, and him the said 
William James Pirrie, Baron Pirrie of Our City of Belfast aforesaid 
Do by these Presents advance, create, and prefer. And We have 
appointed, given, and granted, and by these Presents for Us, Our 
heirs and successors Do appoint, give, and grant unto him, the said 
William James Pirrie the name, state, degree, style, dignity, title, 
and honour of Baron Pirrie of Our City of Belfast aforesaid. To have 
and to hold the said name, state, degree, style, dignity, title, and 
honour of Baron Pirrie of Our City of Belfast aforesaid, imto him the 
said William James Pirrie and the heirs male of his body, lawfully 
begotten and to be begotten. Willing and by these Presents granting 
for Us, Our heirs and successors, that the said William James Pirrie 
and his heirs male aforesaid and every of them successively may bear 
and have the name, state, degree, style, dignity, title, and honour of 
Baron Pirrie of Our City of Belfast aforesaid. And that they and 
every of them successively may bo called and styled by the name of 
Baron Pirrie of Our City of Belfast, and that he, the said William 
James Pirrie and his heirs male aforesaid and every of them succes- 
sively may in all things be held and deemed Barons Pirrie of Our 
City of Belfast aforesaid, and be treated and reputed as Barons. And 
that they and every of them successively and respectively may have, 
hold, and possess a seat, place, and voice in the Parliaments and 
Public Assemblies and Councils of Us, Our heirs and successors, 
within Our United Kingdom of Great Britain and Ireland amongst 
other Barons as Barons of Parliament and Public Assemblies and 
Councils. And also that he the said William James Pirrie and his 
lieirs male aforesaid may enjoy and use and every of them successively 
may enjoy and use, by the name of Baron Pirrie of Our City of Belfast 
aforesaid, all and singular the rights, privileges, pre-eminences, 
immunities, and advantages to the degree of a Baron in all things 
duly and of right belonging, which other Barons of this Our United 
Kingdom of Great Britain and Ireland have heretofore honourably 
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and quietly used and enjoyed or a3 they do at present use and enjoy. 
Lastly, Wo will and by these Presents for Us, Our heirs and 
successors, Do grant to the said William James Pirrie that those Our 
Letters Patent or the Lirolment thereof shall be sufficient and effectual 
in the Law for the dignifying, investing, and really ennobling him, 
the said William James Pirrie and his heirs male aforesaid, with the 
name, title, dignity, and honour of Baron Pirrie of Our City of Belfast 
aforesaid, and this without any investiture, rites, ornaments, or 
ceremonies whatsoever in this behalf due and accustomed which for 
some certain reasons best known to Us We could not in due manner 
do and perform, any ordinance, use, custom, rite, ceremony, pre- 
scription, or provision due or used or to be had, done, or performed in 
conferring honours of this kind or any other matter or thing to the 
contrary thereof notwithstanding. 

Li witness whereof we have caused these Our Letters to be under 
Patent. 

Witness Ourselves at Westminster. 



NOTE. 
Obioin op thr Coubt op the Lobd High Stewakd (see supra, p. 147). 

Origin of There is a difference of opinion as to when the Court of the Lord 

ato^^^^^ High Steward originated. The Year-Book, Michaelmas Term, 
1 Hen. IV., reports a case in which a peer, "the Earl of H.," was 
tried in the Court of the Lord High Steward, and describes the pro- 
cedure in considerable detail. Doubts have of late years been raised 
as to whether the reported trial really took place, but after investiga- 
tion Mr. Pike in his ** Constitutional History of the House of Lords," 
comes to the conclusion (p. 213) that ** It is impossible to believe that 
the report in the Year-Book, confirmed as it is by contemporary 
evidence, was a pure invention." On the other hand Mr. Vernon 
Haroourt, in his book intituled ** His Grace the Steward and Trial of 
Peers," comes to the conclusion that the report was forged, and that 
there never was any such trial (p. 429). Which is the correct con- 
clusion is not material for the purposes of this work. It is sufficient 
that for centuries the Court of the Lord High Steward has been a 
recognized part of the Constitution. (See 4 Inst. 58 ; 2 Hawk. V. C. V. 
421 ; Blaokstone 1, V. 268.) 
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ABERGAVENNY CASE, 

peerage by tenure claimed, 181. 

sitting essential to, under barony bj writ, 38. 

ABEYANCE, 

cases in which it occurs, 100. 

Coke*s recojpiition of doctrine, 101. 

Cromarty Earldom, recog^tion in, 120. 

Crown's power to call peerage out of, 100, 101, 102, 106. 

how exercised, 101. 

limits, 101. 
doctrine only settled by degrees, 101. 

earldoms, whether applicable to, Coke*8 view, 101, 115, 120. 
early cases of, 103, 115» 
emergence from, by union of titles, 101, 107. 

examples of, 108. 
examples of determination, 107. 
meamng of term, 102. 
nature of, 103, 105, 106. 
principle of, 100. 

procedure in claim to peerage imder, 233. 
termination by union of titles in one person, 101. 
where it occurs, 96. 

ACCELERATION OF DESCENT. 

summoning son in father's second peerage, 96, 129, 130. 
effect, 96, 129, 130. 
subsequent attainder of father, 131. 

ACCESS TO SOVEREIGN, 

peer's right to, 161. 

ACTS OF PARLIAMENT, 

attainder and forfeiture, examples of, 214. 
charter operating as, 46 et aeq,^ 50 ct teq. 
relating to peerages, 18. 
special, creating or restoring peerages, 53. 

ACT OF UNION, 

with Ireland, 19, 169. 
with Scotland, 18, 169. 

ADVERSE POSSESSION, 
none of a peerage, 165, 167. 

ALIENATION OF PEERAGE, 
invalidity now settled law, 2, 161. 

ANNUITIES, 

in earldom charters, limitations, 36. 
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ANSWEBING ON HONOUR, 
peer's right, 152. 

ABBE8T, 

priyilege of peers, immmiitj from, 144. 

ARUNDEL PEERAGE CASE, 
by tenure, 179. 
Redesdale Coomiittee's yiews on, 180. 

ATHOL CASE, 193. 

Conunittee's significant silence as to, 202, 203. 

ATTAINDER, 

abolition, 190. 

Airlie Case, 197. 

analysis of Committee's objections to applicability of Statute De 

Donis, 202. 
Atbol Case, Committee's silence, 193, 202, 203. 
AudeleyCase, 198. 
Bolingbroke Case, 195. 
Committee's objections to applicability of Statute De Donis, their 

failure, 209. 
Committee's theory that escheat not applicable to peerage, 204, 205. 

Perth Case to the contrary, 206. 
contentions of Redesdale Committee examined and criticised, 199. 
corruption of blood, 187. 
Dacre Case, 197. 

Earldom of Northumberland, remainder protected from forfeiture, 192. 
entailed estates, forfeiture by 26 Hen. VIII., 190. 
entailed peerage, protection against, 192, 193. 
escheat on, 187. 
Ferrers Case, 195. 
forfeiture on, 187. 

loss of unentailed peerage for felony, 197. 
Lumley Barony Case, 197. 
meaning of term, 187. 
Norfolk and Warwick claims, 190. 
protection of entailed estates by Statute Do Donis, 188. 
Purbeck Case, 192. 

Redesdale Committee's attack on Nevil's Case, 199, 200. 
result of Statute De Donis in protecting entailed peerage, 198, 190. 
results of, 187. 
Somerset Case, 194, 195. 

Committee's inability to explain, 204. 
Somerset entail, 191. 
Statute De Donis, effect of, 190. 

Earldom of Oxford Case,- 190. 

protecting entailed peerage against loss for felony, 191, 195, 196. 

where statute applicable, 192. 
Stourton Case, 194. 

Committee's inability to explain, 154, 204. 
table giving instances of, from 15 Edw. II., 208. 
examples of, special Acts, 214. 
restoration or restitution, examples of, 216, 217. 

ATTENDANCE IN PARLIAMENT, 
of peers, compulsory by statute, 18. 

ATTORNEY-GENERAL, 

claim to peerage, report on, 232. 

ATTRACTION, 

doctrine now exploded, 163, 164. 
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BANKRUPTCY, 

disqoalifioatioii of poers hy, 19, 143. 

BARON, 

when term first used, 3. 

BARONIES, 

cxatesy in, none now, 133. 
inalienabiUtj of, 164, 156. 
merger none, 162. 
modes of creation, 28, 29. 
surrender of, invaUditj, 154. 

BARONIES BY WRIT, 38-46. 
creation, how effected, 38 et seq, 
descendibility, 38. 
deso^it of, 97 et seq, 
how affected hj attainder, 187 el seq. 

not created by sommoning eldest son in father's barony, 130. 
not protected by Statute De Donis, 198. 
proof of sitting o^sentiul, 46. 
Redesdale Committee's views as to, 40. 
where sitting proved writ may be presumed, 41, 42, 43, 44. 
with words in writ as to male descent, 42. 
various cases, 

Botetourt Case, 40. 

Braye Cm He, 43. 

Cliftou Ciwe, 38. 

De Clifford Case, 39. 

De la Warr Case, 40. 

De Lisle Case, 45. 

De Ros Case, 40. 

Fitzwalter Case, 40. 

FreschviUe Case, 45. 

Hastings Case, 43. 

Mowbray Case, 40. 

Vaux Case, 41. 

Verney Case, 39. 

Willoughby de Broke Cdse, 39. 

Willoughby d'Eresby Case, 40. 

BEAUCHAMP OF KYDERMINSTER, 
barony by pitent, creation, 1387 . . [263]. 

BEDFORD, 

Dukedom of, creation, 1U4..[270]. 

BERKELEY PEERAGE CASE, 183. 

BRAYE PEERAGE CASE, 43. 

BUCKINGHAM, 

Dukedom of, creation, 1377. . 113 [269]. 



CHAPLAINS, 

peer's right to appoint, 161. 

CHARTER, THE GREAT, 

trial by peers, as to, 146, 147. 
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CHARTEKS, 

oonstmction and interpretation, 59. 

ambig^ty, 59. 

contemporary exposition, how far available, 61. 

Grown, how far laTOored, 62. 

date, 64. 

object of, 59, 60. 

preambles and recitals, how far control, 61, 62. 

technical terms, 60, 64. See Gonstbuction. 
development and elaboration of forms, 54 et teq. 
** eo quod expressa mencio *' daose, 55, 56. 
form of, 54 et $eq., 241 et teq. 
forms of creation, 

Arundel, E!arldom of [244]. 

Beauchamp of Kyderminster, 1387. .[263]. 

Bedford, Earldom of , 1414.. [270]. 

Buckingham, Dukedom of, 1377.. [259]. 

Carlisle, Earldom of , 1322.. [2511. 

Chester, Earldom of, 1399. .[268]. 

Clarence, Dukedom of, 1414. .[271]. 

Cornwall, Earldom of , 1272.. [249]. 
(the Black Prince), 1338 . . [254]. 
Dukedom of, 1399. .[268]. 

Derby, Earldom of, 1200 . . [245]. 
1338.. [256]. 

Devon, Earldom of, recognized (in 1335) . .[253, 254]. 

Dorset, Earldom of , 1414.. [271 J. 

Essex, Earldom of, 1140.. [241]. 

1141, confirmation by Maud, Empress. .[242]. 

Hereford, Earldom of, 1141 (charter of Maud) . .[242]. 
Earldom of [245]. 

Huntingdon, Earldom of , 1338.. [2551. 

Kendal, Earldom of , 1414.. [270, 271 J. 

Kent, Earldom of, 1226. .[246]. 
15 Hen. IH. 1270.. [248]. 
1321.. [250]. 

Lancaster, £arldom of , 1267.. [248]. 

Norfolk, Earldom of [243]. 
1313.. [2491. 

Northumberland, Earldom of, 1416. .[272]. 

Nottingham. Earldom of , 1377.. [258]. 

Oxford, Earldom of [244]. 

Restoration Act, 1392. .[264, 265]. 

Pembroke, Earldom of, calling out of abeyance [257]. 

Salisbury, Earldom of , 1338.. T256]. 

Somerset, Earldom of, 1396. .[266 J. 

Suffolk, Earldom of, 1386. .[262]. 

Wales, Prince of, 1399. .[268, 269]. 

Wntes, Earldom of, 1397 . .[268]. 

Winchester, Earldom of [245]. 
1322 r252l. 

York, Dukeiom of, 1386.. [260]. 
having operation of Act of Parliament, 46 et »eq. 
how mey differ from letters patent, 31 . 
non-obttemte dause, 55. 
peerage, earliest extant, 30. 
** per breve de private,'* &c., meaning, 53. 
preambles, development of, 54. 
proof of, before Committee for Privileges, 235. 
simplici^ of early forms, 54. 
testimonium clause unusual in charter, 33. 

CLIFTON PEERAGE, CASE OF, 38. 

CO-HEIRS, 

their position in regard to a dignity in abeyance, 100, 103, 104, 105, 
106. 
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COKE, 

Bedesdale Committee attempts to disparage, 21, 199, 200. 

COMMON LAW, 

applicable to a large extent to peerage, 18 <?/ seq. 

CONSILIUM ORDINARIUM, 
meaning of, 53. 

CONSTRUCTION OF CHARTERS AND LETTERS PATENT, 
ambiguities, 69. 

contemporaneooB exposition valnablc, 60. 
Crown, rules in favour of, 62, 63. 
date, 64, 235. 

intention, object to ascertain expressed, 60. 
meaning of ancient terms, 60, 61. 
preambles and recitals, how far they affect, 61, 62. 
rules for, 59. 

shifting clauses, invalidity, 65. 
technical and scientific terms so construed, 60, 65. 
technical words, examples, 64, 71. 

** heredibus suis,** 64. 

'* heredibus suis de oorpore," 64. 

** heredibus mascules de corpore,'' 61. 

Redesdale Committee's suggestion as to meaning, 66. 

CORRUPTION OF BLOOD, 187. 
abolition, 19. 
removal by Act, 216. 
results of, 187 et seq, 

COUNTY, 

official position of earl in, whether any, 36, 37. 

COURTS FOR TRIAL OF PEERS, 148. 
Court of the Lord High Steward, 148. 
the King in Parliament, 148. 

COURTS, THE ORDINARY, 

no jurisdiction in peerage matters, 15. 

CREATION OF PEERAGES, 
from what date counts, 59. 
modes of, 28 et seq. 

by Act, 46 et seq. 

hy charter and patent, 28 et seq. 

by writ, 38 et seq. 

CROMARTY EARLDOM, 

abeyance terminated, 1893 . . 120. 

CROWN, , . . 

construction and interpretation, how far favoured, 62, 63. 
control over peerage after creation limited, 2. 
merger of peerage in, 161. 

prerogative right as regards creation of peerages, 1. 
peerage claims, 9. 



CURTESY AND JUBJE UXORIS, 
how far applicable to peerages, 133. 
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DACKE, 

restoration, 223, 224. 

DATE OF CHABTER AND PATENT, 
exprened date ocmdamTey 61. 
statutory proTision as to, 53. 

DE DONIS. STATUTE OF, 
appbcabOity to peerages, 188. 
decisions as to, 191 ^ seq. 
Redfdale CoiDinittee against^ 199. See Attaihdeb. 

DEEB, 

peer's right to take, 151. 

DEGREES OF PEERAGE, 2. 

DE LISLE CASE, 

peerage bjr tenure resembUng, 181. 

DEPRIVATION, 

Act of 17 Edw. rV. depriving (George Neville of his dukedom, 227. 
Acts of, 227, 228. 
F^rl of Waterford, 227. 

DERIVATION, 

of peerages from the King as fountain of honour, 1. 

DESCENT OF PEERAGES, 
abeyance, 96. 

Crown*8 power of selection, 100, 101. 

Cn>wn'8 power to determine, lu5. 

earldom m case of, 112. 

emergence from, hy union of titles, 107, 108. 

meaning of, 100. 

rules as to, 100. 

when peerag^ emerges from, 101. 

whether applicable to earldoms, 108, 109, l\0 ct tc/. 
acceleration by writ to eldest son, 96. 
doctrine of p<messiof rat rU inapplicable, 96, 98, 99. 
general rules, 97. 

Redesdale Committee's objections to female descent, 108, 109. 
remainder, rules as to. 97. 
special rules as to, 96. 
title to be traced to original grantee, 96, 98. 

DEVON. 

new grant of earldom [2851. 

recognition of Hugh as earl, 9 Edw. III., 112. 

restoration, 221, 265. 

DIGNITY, 

King the fountain of, 1 . 

DISQUALIFICATION OF PEERS, 

for summons to Parliament, 19, 142, 143. 

DODERIDGE, JUDGE, 24. 

doctrine relied on by Redesdale Committee, 67. 
what he wrote, 24. 
when he lived, 24. 

DORMANT CONDITION OF PEERAGE IN ABEYANCE, 103. 
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DORSET, 

Earldom of, creatioD, 14 14.. [271]. 

DUKE, 

when term first introduoed, 3. 

DUKEDOMS, 

depriyation, 1399.. 209. 

investiture by jfirding, 67, [262], [270], [286]. 

modes of creation, 28, 29. 

DUKEDOMS, ATTAINDER OF, 
Buckingham, 1483.. 212. 
Clarence, 1477.. 212. 
Exeter, 1399.. 209. 

in 1461.. 211. 
Somerset, 1461.. 211. 

in 1464.. 211. 
York, 1460.. 211. 

EARL, 

mode of creation, 33. 
when term first used, 3. 

EARLS. 

girding ceremony, 33. 

official position in county, whether any, 36, 37. 

Saxon, official position, 37. 

tiiird penny granted to, 34 et teq. 

whether they sit as earls or as barons, 140. 

EARLDOM, 

of Arundel, attainder, 1397. .208. 

restoration, in 1332. .217. 
of Arundel and Surrey, 209. 

restoration, in 1399.. 2 18. 
of Cambridge, attainder, 1 4 1 5 . . 2 11 . 

attainder, 1460.. 211. 
of Devon, attainder, 1461 . .211. 

attainder, 1509.. 213. 

female heirship, 123. 
of Essex, attainder, 1540.. 213. 
of Gloucester, deprivation, 1399. .210. 
of Huntingdon, attamder, 1400. .210. 

restoration, 219. 
of Kent, attainder, 1400. .210. 

restoration, 217. 
of Lancaster, restoration, 217. 
of Lincoln, attainder, 1487.. 2 1 3. 
of March, attainder, 14G0 . . 21 1 . 

restoration, 217. 
of Norfolk, attamder, 1485.. 212. 
of Northumberland, attainder, 1406.. 210. 

attainder, 1461.. 211. 

restoration, 219. 
of Oxford, attainder, 1388. .209. 

attamder, 1475.. 212. 

restoration, 217. 
of Pembroke, attainder, 1461 ..211. 
of Perth, as to escheat of peerage on attainder, 206. 
of Rutland, attainder, 1460.. 211. 
of Salisbury, attainder, 1400. .210. 

attainder, 1460.. 211. 

attainder, 1477.. 212. 

female descent, 126. 

restoration, 218. 
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BABJLDOU—eontmmii. 

of Somerset, attainder, 1461 . .213. 
of Stafford, attainder, 1483. .212. 

attainder, 1621.. 212. 
of Suffolk, attainder, 11 Rich. II., 209. 
of Snirey, depriration, 1399. .209. 

non-claim bj female heir, 122. 
of Warwick, attainder, 1460 . . 21 ) . 

attainder, 1477.. 212. 

attainder, 1494.. 213. 

restoration, 218. 
of Wates, attainder, 1 Hen. IV., 209. 
of Wiltshire, attainder, 1461.. 211. 
of Winchester, female descent, 125. 
of Worcester, attainder, 1403. .210. 

EARLDOMS, 
abeyance, 

cases of recognition, 116. 

practice as to, 118. 
annoities, g^rant of, 34, 36. 
female descent, 

argoments against, in Norfolk Case, 124 

instances in which Grown ignored rights, 128. 

instances of non-claim by female heir, 122, 123. 

non-claim by female heir, 121, 122. 
girding with the sword, 

investiture by, 56, 67. 

operation of, 33, 34. 

reference to, in charters, 33. 
instances of alleged non-claim by female criticised, 126, 127. 
modes of creation, 28, 29. 
ofScial position of earl, whether any, 36, 37. 

EDWARB I., 

the Model Parliament, 161. 

ELDEST SON, 

summoning in father's barony, 129 ei seq. 

subsequent attainder of father, 131. 
writ of summons in his father's barony, 129, 130. 
writ to, vita patrity 129. 

examples of, 129, 130. 

ELDEST SON AND HEIR, 
acceleration by writ to, 96. 

EMERGENCE OF PEERAGE FROM ABEYANCE, 97, 104. 
by union of titles, 101, 107. 

ENGLAND, 

peerages of, 4. 

ENTAILED ESTATES, 

protected by Statute De Donis from forfeiture, 183, 184, 189, 193. 

ENTAILED PEERAGES, 191. 
Bolingbroke Case, 194, 196. 
Ferrers Case, 195. 
Somerset Case, 194, 196. 
Stourton Case, 194, 196. 

ESCHEAT, 

on attainder, 187. 
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EVIDENCE ON PEERAGE CLAIMS, 
admissions not allowable, 239. 
charter or patent, 236. 

correepondenoe of deceased members of familj, 237. 
deceased members of familj, declarations bj, 237. 
declarations ante litem motan, 237. 
entries in books, 237. 
familj conduct, 237. 
hearsay, when allowable, 237. 
herald^s books, 236. 
identity, questions of, 236. 
inquisitions, 235, 236. 
insfrriptionSy pedigrees, &c., 238. 
legitimacy, 238. 
marriage, 238. 

minutes of former proceedings, 238. 
parish registers, 235. 
pedigree, difficulties proving, 236. 
public registers, 235. 
questions of identity, 236. 
sitting in case of barony by writ, 45, 46. 
summons and sitting, 235. 
what requisite, 235. 



FEE SIMPLE, 

abeyance, when it occurs, 100. 

whether it applies to earldoms, 110. 
charters g^nting peerages in, forms of [241 ei seq., 25-3, 258, 259, 

272.] 
conditional nature of, 84, 188, 203. 

remainders after, 84. 
corruption of blood, 187. 
earldoms granted in, 76, 77. 
escheat for felony, 187, 198. 
females can inherit, 96, 97, 112 et seq. 
forfeiture for treason, 187, 198. 
g^nt of peerage in, valid, 74, 76. 

Red^ale Committee to the contrary, 79. 
**hi8 heirs" create a, 64, 71, 79. 

Kedesdale Committee attempts to distort meaning, 66. 
how it descends, 97. 
limitation in, whether allowable, 74. 
list of ancient grants of earldoms in, 76, 77. 
nature of, 74, 75. 
Redesdale Committee ag^nst, 69. 

suggest distortions of words, 66 et seq, 
what words create, 64, 66, 74. 

FEE TAIL, 

descent of, 97 «^ teq, 

known before Statute De Bonis, 84. 

nature of, 64, 74. 

words creating, 74. 

FELONr, 

corruption of blood on attainder, 187. 

none as to tailed peerages, 189, 193 et seq, 
disqualifying peer for sitting in Parliament, 143. 
protection against loss for, by Statute De Donis, 191. 

Redesdale Committee against, 199. 
trial by peers for, 146. 
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FEMALE, 

abeyance where seyeral co-heirs of the gender, 100, 102, 115. 
may be grantee of peerage, 80, 81, 289. 

may inherit peerage granted in fee simple or tail general, 97 et seq. 
peeress trial by peers, 152. 

FEMALE DESCENT, 

allowed in case of baronies by writ, 38. 
instances of, in case of earldoms, 

Buckingham, 114. 

Cromarty, 120. 

Kent, 114. 

Lancaster, 116. 

Norfolk, 114. 

Pembroke, 115. 

Salisbury, 113. 
non-assertion of right by a sole female heir, 121. 
Redesdale Committee's objections, 108 et seq. 

cases in negation, 121, 122. 

FERRERS CASE, 195. 

FINE OF PEERAGE, 
invalid, 158. 

FITZWALTER BARONY, 
peerage by tenure, 182. 

FORFEITURE OF PEERAGE, 
on attainder, 187. 
special Acts of, 214, 215. 

FOUNTAIN OF HONOUR, 
the King, 1. 

FREEDOM FROM ARREST, 
privilege of peer, 144. 

FREEDOM OF SPEECH, 150. 

FRESCHVILLE PEERAGE CASE, 45. 



GIRDING WITH A SWORD, 

earldoms in case of, 33, 56, 57, 288. 

what limitation it implies where no charter declaring, 95. 
investiture in, nature of, 66, 57. 
used in creation of dukedoms, 57. 

GREAT BRITAIN, 
peerages of, 4, 169. 



HALF-BLOOD, 

possetiio fratriSf 

inapplicability to peerages, 96, 98, 90. 

HASTINGS PEERAGE CASE, 43. 

HEIRS AND HEIRS OF BODY, AND HEIRS MALE OF BODY, 
technical words with technical meaning, 64. 
words of limitation, 98. 
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HEIRS MALE FOR EVER, 

limitation not allowable at common law, 89. 
Act of IWliament can Talidate, 48. 

HEREDITAMENT, 
peerage is a, 4. 

HONOUR, 

King the fountain of, 1. 

HOUSE OF LORDS, 

its inherent jurisdiction, 11^/ geq, 

jurisdiction in peerage matters in reference bj Grown, II, 232. 
peers' and peeresses* rights and privileges, 137 et seg, 
rights and privileges of House, summary of, 152, 153. 



INFANCY, 

disqualifying peer for summons to, and sitting in. Parliament, 142. 

INHERENT IN BLOOD, 
peerage, 69. 

INHERITANCE, 
peerage is an, 103. 

INTERPRETATION OF CHARTERS AND LETTERS PATENT, 
ambiguities, 59. 

contemporaneous exposition valuable, 60. 
Crown, rules in favour of, 62, 63. 
date, 64. 
Earldom of Suffolk, 9 Rich. IE., 72. 

meaning of recitals, 72. 
** heredibus de corpore suo,** meaning, 64. 
'* heredibus mascules de corpore," meaning, 64. 
" heredibus suis,** meaning, 64, 66. 

Redesdale Committee's contention, 66. 
illegpal provision not to be validated by forced construction, 65. 
intention, object to ascertain expressed, 60. 
investiture by g^irding, 56, 67. 
meaning of ancient teims, 60, 61. 
meaning of words must be ascertained, 60, 61. 
preambles and recitals, how far thev affect, 61, 62. 
Kedesdale Committee argue that heirs means heirs male or heirs 
of body, 72. 

arguments against fee simple peerages, 70. 

suggestions considered, 66. 
rules for, 69. 

shifting clauses, invalidity, 65. 
technical and scientific terms, 60, 64 €t $eq, 
technical terms to be adhered to, 66. 
unnatural, not allowable, 65. 

IRELAND, 

peerages of, 4. 
representative peers, 169. 



JOURNALS OF HOUSE OF LORDS, 
commencement, 46. 
gaps of eighterai years, 46. 
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JURE UXORIS RIGHTS, 

in case of peerages, 133| 134. 

JURISDICTION IN PEERAGE MATTERS, 
the Crown's, 9. 
the House of Lord*,', 9, U, 13, 17. 

JURY, 

knights on, where peer a party, 151. 
service, peer*s exemption, 151. 



KENDAL, EARLDOM OF, 

creation, 1414.. [270]. 

KENT, EARLDOM OP, 
descent to females, 114. 

KING. 

the fountain of honour and digpnity, 



LAW GOVERNING PEERAGES TO BE SOUGHT FOR IN, 
Acts of Parliament. 18. 

decisions and declarations of the House of Lords, 11, 20, 22. 

retrospectiye operation, 20, 21, 22. 
common law, 23. 
. Journals of House of Lords, 23. 
opinions of sages of the law, 21. 
Patent and other Rolls, 23. 
resolutions of the House of Lords, 20. 
Rolls of Parliament, 23. 
text and other books, 26. 

Collins, 25. 

Comyns' Digest, 25. 

Coke, 23. 

Cruise, 25. 

Doderidge, 24. 

Dugdale, 25. 

Madox, 25. 

Redesdale Committee Reports, 26. 

Selden, 25. 
usage, 19. 
non-usage, 20. 

LETTERS PATENT, 

construction and interpretation, 59. 

ambiguity, 69. 

contemporary exposition, how far available, 61. 

Crown, how far favoured, 62. 

date, 64. 

object of, 59, 60. 

preambles and recitals, how far they control, 61, 62. 

technical terms, 60, 64. 
'* eo quod exprcssa mencio " clause, 55, 56. 
form of, 54 et seq, 
how they differ from charters, 31. 
non-obitante clause, 55. 
preambles, development of, 54. 
simplicity of early forms, 54. 
testimonium clause, 33. 
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LIFE PEERAGES, 

Coke and others in favour of validity, 86. 

examples of gfrants in earlj days, 86. 

Hargrave against validity, 87. 

wbeuier allowable by common law, 74. 

Wensleydale peerage, decision against validity of, 85, 87, 88. 

Lords of Appeal in Ordinary are barons for life, 88. 

LIMITATIONS, 

allowable, what are, 74. 

not allowable, 85 ct seq, 
girding with the sword, what implied from, 95. 
implied or presumed, 93, 94. 
life peerages, invalidity, 86, 87, 88. 
Bedesdale Committee's discordant views, 92. 

unfortunate results, 93. 
remainder by way of, 74, 80, 81. 

how they take effect, 82. 

whether they take effect as a new creation, 83. 
table showing those in charters and patents between 1135 and 1450. . 

76, 77, 78. 
time no bar in peerage claims, 165. 

LIMITATIONS OF PEERAGES, 

during pleasure of Crown, whether allowable, 74. 
fee simple, whether allowable, 74. 
for life, whether allowable, 74. 
for years, whether allowable, 74. 
shifting clauses, whether allowable, 74. 
tail general, whether allowable, 74. 
• tail male, whether allowable, 74. 
tail special, whether allowable, 74. 
what are allowable, 74. 
what are not allowable, 74. 

LIMITATIONS, STATUTE OF, 
none in case of peerage, 2, 165. 

LINCOLN, EARLDOM, 

non-claim by female heir, 121. 

LORD HIGH STEWARD'S COURT, 
instances of trials in, 149. 
jurisdiction of, 148. 
origin, doubts as to, 292. 

LORDS OF APPEAL IN ORDINARY, 

barons for life, 88, 89. 

LORDS SPIRITUAL, 

rights and privileges, 162. 

LUMLEY, BARONY OF, 
attainder, 1400.. 210. 
restoration, 218, 220. 



MAGNA CARTA, 

trial of peers, reliance on, 146. 

MATTLAND, 

Professor, as to remainders before Statute De Donis, valid, 84. 

P. X 
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MAR RESTORATION, 226. 

MARQUIS, 

when term first introduced, 3. 

MARQUISATE, 

inTeetitare by girding, 57. 
modes of creation, 28, 29. 

MARQUISATE OF DORSET, 

attainder, 1483.. 212. 
deprivation, 1399.. 210. 

MERGER OF PEERAGE, 
in a subject, none, 2, 161. 
in Crown, 161. 

MODEL PARLIAMENT, 

which so called, 161. 

MODES OF CREATION OF PEERAGES, 2S'et seq. 

MONTACUTE PEERAGE CASE, 

restoration, 216. 

MONTAGUE, 

restoration, 222. 

MOWBRAY PEERAGE CASE, 
termination of abeyance, 107. 



NATURE OF PEERAGES, 1. 

NEVILLE, 

restoration, 221. 

NEVIL'S CASE, 

Redesdale Committee's attack on, 200. 
answered, 202. 

NOBILITY OF BLOOD, 

peerage confers, in what sense, 6. 

NOBLES, 

who are, 6, 7. 

NON-CLAIM OF PEERAGE, 
no bar, 2. 

NON-OBSTANTB CLAUSE IN CHARTERS AND PATENTS, 6<, 
176. 

NON-USAGE, 

evidence of common law, may afford, 20. 

NORFOLK, EARLDOM, 
descent to female, 114. 

NORRIS RESTORATION, 225. 

NORTHUMBERLAND (DUDLEY), 
restoration, 224. 

NORTHUMBERLAND, 

earldom of, creation, 14 16.. [272]. 
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NOTTINaHAM, 
earldom of, 

creation in fee simple, 1377. .[258]. 

NOTTINGHAM PEERAGE, 1 RICH. H., 
whether in fee simple, 69, 70. 



OATHS OF ALLEGIANCE, &o., 
peer's duty to take, 139. 

OPPOSITION TO PEERAGE CLAIM, 
who maj be heard, 233, 234. 

OXFORD, EARLDOM, 

original grant in fee simple, [244]. 

restoration by Act in 1392 limiting it to heirs male, 264. 

OXFORD PEERAGE CASE, 
Doderidge*s reference to, 67. 



PATENT, LETTERS, 
date, 53. 

first instance thereof, 29. 
how it differs from charter, 31. 
natnreof, 31. 
peerages created by, 28. 
specimens of, [263 et «^.]. 

PEERAGE, 

alienation, none, 2. 

altering course of descent, no power in Crown for, 2. 

attraction by another of higher deg^ree, 163. 

explodea doctrine, 163. 
control of Crown after creation is limited, 2. 
creation, the various modes, 28 et aeq, 
creation, from what date, 58. 
degrees of, 2. 
descent, rules as to, 96 et seq. 

Crown cannot interfere, 2. 
disqualification for sitting in House of Commons, when, 143. 
ennobling properties of, 6. 
hereditament, a, 4. 
investiture, 56, 57. 
meaning of term, 6, 8. 
merger, none except in Crown, 2, 162. 
modes of creation, 28 et seq. 

charter, 28 et seq. 

investiture, 29. 

letters patent, 29 el seq. 

parole, 29 et seq, 

summons and sitting, 29. 
natnreof, 1. 
non-claim, no bar, 2. 
precedence, rules as to, 173. 

Crown no power to ^ter, 2. 
primary meaning, as used in this work, 8. 
qualities of, 4 et neq. 
real property, 5. 

rights and privileges incident to, 6. 
subsists until attainder, &c., 2. 
surrender, none allowable, 2, 154. 

early cases of, 153, 154. 
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TBERAGE—cotitinued, 
tenements, 6. 
hj writ and sitting, 38. 
derivation of, 1. 

PEERAGES BY TENURE, 178 et aeq. 
Abergavenny Case, 181. 
Arundel Case, 179. 
Berkeley Case, 183. 
De Lisle Case, 181. 
ntzwalter Barony, 182. 
notion of existence, 178. 
objeotions to existence, 184, 185. 
final decision that none in existence, 183. 

PEERAGE BY WRIT, 

whether any, except barony, 56. 

PEERAGES OF ENGLAND, 4. 

PEERAGES OF GREAT BRITAIN, 4. 

PEERAGES OF IRELAND, 4. 

PEERAGES OF SCOTLAND, 4. 

PEERAGES OF THE UNITED KINGDOM, 4. 

PEERESSES, 

rights and privileg^es, 152. 

statute providing for trial of, 18. 

made such by marriage, 7. 

position of husband of peeress in own right, 133. 

whether he has any right by oourtesy or Jure uxority 133, 135. 

PEERS, 

disqoalifioations for sitting in Parliament, 142, 143. 

bankruptcy, 143. 

felony, 143. 

infancy, 142. 
duty to attend on summons, 141. 
how summoned, 138. 

may not vote for members of House of Commons, 143. 
of Ireland, status of representative, 169, 171. 
of Scotland, status of representative, 169. 
precedence of, questions as to, 173. 
ri^ht to a summons, 137, 138, 139. 
trial hj peers, 146. 

ongm of right to, 146. 
who are, 8. 

FEMBROEE, 

earldom of, called out of abeyance, letters patent, [257]. 
female descent, instances of, 115. 

PETITION TO CROWN CLAIMING PEERAGE, 231. 
form of, 231. 
refer to Attorney-General, 231. 

to House of Lords, 232. 

to Committee for Privileges, 232. 
procedure on, 232 et seq, 
prayer, 230. 

FIEBS GAVESTON, 

his forfeiture, 189. 
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POSSESSIO FRATRIS, 

inapplicable to deeoent of peerage, 96, 98, 99. 

POSSESSION. 

adyerse, of a peerage, none, 16o, 167. 

POSTERITY, 

meaning of, in Great Chamberlain Case, 68. 

PRECEDENCE, 

Coke*8 views as to, 176. 

Crown's iiregolar attempts to gr^ve, in time of Henry YI., &c., 175. 

list of some early peerages indicating precedence, 176. 

questions as to, now to be determined, 173. 

Redesdale Committee's views as to, 174. 

statute regulating, 18. 

PRINCE'S CASE, THE, 47, 52 et seq. 

PROCEDURE ON CLAIMS, 

abeyance, notice to other co-heirs, 233. 

where peerage in, 238. 
admissions not afiowed, 239. 
Attomey-Gkneral, reference to, 231. 

report on claim, 232. 
claimant's printed case, 232. 

oases in opposition, 232. 
d&j for hearing, 233. 
evidence required, 235 et seq. 

declaration by deceased members of family, 237. 

entries in books, 237. 

family conduct, 237. 

hearsay, 237. 

herald^s books, 236. 

identity, 236. 

in previous proceedings, when admissible, 238, 239. 

inquisitions, post mortem^ 235, 236. 

inscriptions on tombstones, &c., 238. 

legitimacy of, 238, 239. 

marriage, evidence of, 238. 

parish registers, 235. 

public reg^ters, 235. 
form of petition, 231. 
hearing, 233. 

opposition, who may be heard in, 233, 234. 
pedigree, proof of, difficulties, 236. 
petition to Crown, 231. 
proof of creation and descent, 235. 
reference to House of Lords, 232. 
several claimants, 232. 
supplemental cases, 232. 

PROTEST, 

peer's, privilege in respect of, 151. 

PROXIES, 

peer's, privilege in respect of, 161. 

PURBECK PEERAGE, 166. 
QUALmES OP PEERAGE, 4 et seq. 
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REAL PROPERTY, 
peerage is, 5. 

RECORD, 

charter, a record, 23d. 

evidence from, or claims, 235 et uq. 

proof of sitting, must be by, 46. 

REDESDALE COMMITTEE AND THEIR REPORTS, 
abeyance against, cases to the contrary, 116 9t teq. 
abeyance, as to earldoms, their disinclination to recognize, 108. 

cases to the contrary, 112 f^ uq, 
attainders, remarkable conclusions, 199 et »eq. 

failure to explain cases, 202, 203, 204. 
authority and Talne of, 27. 
baronies by tenure, none in existence since Parliament of Edward I., 

153 rf feq, 
baronies by writ seek to minimise principles of, 40. 
chairman, Lord Redesdale, 26. 
Clifton Case, endeavour to summon, 40. 
Coke attempts to disparage, 24. 
contentions, erroneous and misleading, 27. 

that escheat not applicable to peerages, 205. 

that peerage grants no resemblance to land, 92. 

strange, as to construction of technical terms, 66. 

unfortunate results, 93. 
deny existence since early days of baronies by tenure, 183 et $eq. 
descent of earldom to females, their strange contentions, 108. 

comments on, 109. 
fee simple peerage, deny validity, 79. 
female descent, hostility to, 67. 
female descent, their endeavour to negative, in case of earldoms, 108 

et seq, 
girding an earl, as to, 33. 

life peerages, raise no question as to validity, 14. 
limitations during legality of fee simple, 79. 
Nevil's Case, deny authenticity, 200 ct teq. 

their objections, 202. 

answers thereto, 202, 203. 
official position of earls, 36. 

precedence, observations on Act of 31 Hen. VIII., 174. 
reliance on misunderstood dictum of Doderidge, 67, 60. 
remainders, peculiar views as to, 83. 
repertoiy of facts, 27. 
reports made by, 26. 

dates of, 26. 
Statute De Douis, deny applicability to peerages, 199 et seq. 
suggestion of, oveiruled, 46. 
tenement, whether peerage a, 6. 

whetiier within Statute De Donis, 199 et acq. 
third penny, as to, 34. 
views as to limitations, unfortunate results, 92, 93. 

REMAINDERS, 

before Statute De Donis, validity of, 84. 
how they take effect in case of peerage, 82, 83. 

whether as a new creation, 82, 83. 
whether allowable in case of peerages, 74. 

examples, 80, 81. 

REPORTS, 

Attomey-Qenerals on claims to peerage, 232. 

on the dignity of a peer of the realm, Redesdale Committee's notes 
as to, 26, 27. 



Digitized by 



Google 



INDEX. 311 

REPRESENTATIVE PEEKS, 
Ireland, 169, 170. 

appointment of additional, 171. 

provisions of the Act of Union, 169. 

rights and privileges, 171. 
Scotland, 169, 170. 

provisions of the Act of Union, 169. 

rights and privileges, 169. 

R£S JUDICATA, 

none absolute in case of peerages, 22. 

RESOLUITONS OF HOUSE OF LORDS, 
afford evidence of the law, 20, 160. 
as to particular peerage claims, 235. 

RESTTIUTION OR RESTORATION OF PEERAGES, 
cases of— 

Arundel, Earldom of, 217. 

Arundel and Surrey, Earldom of, 218. 

Dacre, 223, 224. 

Devon, 221. 

Huntingdon, Earldom of, 219. 

Kent, Earldom of, 217. 

Lancaster, Earldom of, 217. 

Lumley, 218, 220. 

Mar restoration, 226. 

March, Earldom of, 217. 

Montague, 222. 

Neville, 221. 

Norris, 225. 

Northumberland, Earldom of, 219. 

Northumberland (Dudley), 224. 

Oxford, Earldom of, 217. 

Salisbury, Earldom of, 218. 

Stafford. 221. 

Warwick, Earldom of, 218. 
benevolent construction, 225. 
by Act of Parliament, 216, 217. 
procedure, 225, 226. 
the various kinds, 216. 

RIGHTS AND PRIVILEGES OF THE HOUSE OF LORDS, 

short summary of, 152, lp3. 

RIGHTS, DUTIES, AND PRIVILEGES OF PEERAGE, 

access to sovereign, 151. 

chaplains, 151. 

duty of peer to attend on summons, 141. 

fre^om from arrest, 141. 

jury, exemption from service on, 151. 

knights on jury, where peer a party, 151. 

Lords Spiritual, 152. 

not to be extended, 152. 

oaths a peer must take, 139. 

on honour, answering, 152. 

peeress's privileges, 152. 

protest, 151. 

proxies, 151. 

seandalum magnatum^ 151. 

summons to Parliament, 137, 138. 

form of, 137, 138. 

how right enforced, 138. 
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RIGHTS, DUTIES, AND PRIVILEGES OF PEERAGE-wf/inir^*. 
taking King^s deer, 161. 
trial by Deers, right to, 146. 
trial in the Court of Lord High Steward, 148. 
trial in fan Parliament, 148. 
witness, exemption from sommonB as, 150. 

ROYAL PREROGATIVE, 
as to limitations, 89. 
as to relaxing attainders, 216. 
calling oat of abeyance, 101. 
creation of peers, 1. 



SALISBURY EARLDOM, 
its descent to a female, 113. 

SAXON EARLS, 

official position in coanty, 37. 

SCANDALUM MAGNATUM, 

peer's protection in regard to, 151. 
statate as to, 18. 

SCOTLAND, 
peerage of, 4. 

representative peers, 169. 

SHIFTING PROVISION, 

in peerage, grant not allowable, 90. 

SITTINGS IN PARLIAMENT, 

barony by writ, proof essential, 45. 

evidence of, 46. 
whetiier an earl sits as sach or as a baron, 140. 

SOMERSET, 

Earldom of, John de Beaufort, creation, 1396. .[266]. 

STAFFORD, 

restoration, 221. 

STATUTE DE DONIS, 

applicability to peerages, 191. 
objects of, 189, 202, 203. 

Redesdale Committee deny applicability, 200—202. 
analysis of these objections, 202. 

STATUTE OF LIMITATIONS, 

none as regards peerage claims, 165. 

STATUTE OF RANKING, 

31Hen. Vin. c. 10..173, 174. 

STOURTON CASE, 194. 

SUFFOLK, EARLDOM OF [262]. 
construction of patent, 72. 

SUMMONS TO PARLIAMENT, 
form of, 138. 
how sealed, 139. 
peer's, form of, 137. 
peer*s right to, 137. 
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SURRENDER AND ALIENATION, 
earbr cases of, 163. 

final establishment of the invalidity of, 158. 
Grey de Ruthyn Case, resolution in negation, 156. 
Norfolk Peerage Claim, 158. 
Porbeok Case, 156. 
Stafford Case, 155. 



TAIL IF£UDUM TALlIATCMl 
berore Statute de Donis, 84. 

TAIL GENERAL, 

limitation, whether allowable in case of a peerage, 74. 

TAIL MALE, 

limitation, whether allowable in case of a peerage, 74. 

TAIL SPECIAL, 

limitation, whether allowable in case of a peerage, 74. 

TECHNICAL TERMS, 

in charters or letters patent, construction of, 59, 60, 64. 
meaning'to be adhered to, 66. 

TENEMENT, 

peerage is a, 6. 

TENURE, PEERAGES BY, 
cases relating to, 

Abergayennj Case, 181. 

Arundel Case, 179. 

Berkelej Cue, 183. 

De Lisle Case, 181. 

Fitzwalter Barony, 182. 
notion of, has been entertained, 178 et seq, 

ancient recognition by King, 179 ttseq. 
objections to existence of, 184, 186, 186. 
ultimate decision tiiat none eidst, 188. 

TESTIMONIUM CLAUSE, 
to letters patent, 33. 

THIRD PENNY OF THE PLEAS, 
commonly granted to earls, 34. 

TIME, 

no bar in peerage chums, 165. 

when non-claim may raise presumption against peerage chum, 
166, 166. 

TREASON, 

corruption of blood, 187, 193. 

forfeiture of peerages on attainder of, 189 et ssq, 

restoration in blood, 216. 

in tn^rtMM, t5W. 
Statute De Donis, what protection afforded by, 191 et seq, 

TRIAL, 

in Court of Lord High Steward, 147. 

in High Court of Pariiament of peer, 148, 149. 

instances. 148, 149. 

Magna Oivta relied on, 146, 147. 

of peers by peers, 146. 

procedure, 148 $t 9$q. 

P. Y 
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UNITED KINGDOM, 
peerages of, 4. 



VISCOUNT. 

modes of oreation, 28| 29. 
when term first used, 3. 

VISCOUNT OF BEAUMONT, 
attainder, 1461.. 211. 

VOID PATENT, 

result of sitting under, 94. 



WALES, PRINCE OF, 
creations, 264, 268, 283. 

WENSLEYDALE PEERAGE, 
life peerage held invalid, 87. 

WILTES, EARLDOM OF, 

creation, 1397.. [268]. 

WITNESS, 

exemption of peer from summons as, 160. 

WRIT, 

and sittixig may create harony, 38, 39. 
peer's right to, 137. 

disqualifications, 142. 
presumed from sitting, 41 — 45. 
whether any dignity except baron created by, 56. 
whether earldoms by, 94. 



YORK, DUKEDOM OF, 
creation, 1386.. [260, 261]. 
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Referee of the Supreme CSourt of Judicature, and Habold Wabbxn 
Pollock, Esq., Barrister-at-Law. Royal 8to. 1906. 1/. 10«. 

" Every matter likelj to ariae ia here dealt with, and the book deaerrediy 
maintaina its position as the leading authority on arbitration."— Laiv Tim«a, 

''After a careful ezaminatioa of the way in which the work has been done, 
we may say that nothing which the practitioner will want to know seems to have 
been omitted." — Law Journal, 

ARGENTINE REPUBLIC, Code Off Commorco.- 

Translated by G. Wilbon-Rab and Bebitabdo db Spbltjzzi. Demy 
8vo. 1904. iV>^, 1/. 

AUCTIONEERS.— Hart's Law relating to Auotioneers, House 

AgentsandValuers,and to Com mission. — ByHxBEBHABT,£sq.» 

LL.D., Barrister-at-Law. Second Edition. Demy 8yo. 1903. 15«. 

*< Beoommended not only to lawyers, but also to auctioneers and property 

agents who wish to inform themselYes as to their legal position."— Lav Journal, 

AVERAGE.— Hopkins' Hand-Book of Average.— Fourth Edition. 
By Mamlbt Hopkdib, Esq. Demy 8vo. 1884. 1/. U. 

^ Lowndes' Law of General Average.— English and Foreign. 
Fourth Edition. By RiflHAm) Lowhdes, Average Adjuster, Auuor 
of *< The Law of Marine Insurance," &c. Royal 8vo. 1888. U, 10«. 

BANKING.— Hart's Law of Banking.— Second Edition. With an 
Appendix on the Law of Stook Exchange Transactions. By Hzbbb 
HIbt, Esq., LL.D., Barrister-at-Law. Royal 8?o. 1906. 1/. 10#. 

" Well arranged and clearly written, and its yaloe is enhanced hy an excellent 
index .... of great use both to the lawyer and to the banker."— Xaw Journal. 

" The book is diaracterised at once by clearness and fulness .... very useful 
in all matters affecting banks and their customers."— j^o/idtor** Journal. 

Walker's Treatise on Banking Law.— Second Edition. By J. D. 
Waixkb, Esq., K.C. Demy8vo. 1885. 16«. 

BANKRUPTCY. — Lawrence's Precedents of Deeds of Ar* 
rangement between Debtors and their Creditors} indnding 
Forms, with Litroductorr Chapters, also the Deeds of Arrangement 
Acts, 1887 and 1890, with Notes. Fifth Edition. By Abxsub Law- 
BENCB, Esq., Barrister-at-Law. Demy 8yo. 1900. 7s. 6d, 

<* Coneiae, praotioal, and reUaUe."— Ixns Times, 

Williams' Law and Practice In Bankruptcy. — Comprising the 
Bankmptcy Acts, 1883 to 1890, the Bankruptcy Rnlee and loims, 
&c. By the Right Hon. Sir Rolaivd L. Vatjohaii Wnxzins, a Lord 
Justice of Appeal. Eighth Edition. By Edwabd Wx. Hakszzx, 
assisted by K. E. L. Vauohak Williahs and D. H. Cbomptom, 
Esqrs., Barristers-at-Law. Boy.8vo. 1904. 1/. 10«. 

** The leading text-book on bankmptcy."— i^ov JounuU, 
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BILLS OF EXCHANGE.— Chalmers' Digest of the Uwof 
Bills of Exchange, Promissory Notes, Cheques and Negoti- 
able Securities. Sixth Bdition. Bj M. D. Ghalubbb, C. 8. 1., 
Draughtsman of the Bills of Exchange Act. Demydvo. 1903. 1/. 
** The leading book on biUa of exohange."— Low Journal. 

BILLS OF LADING.-Poilock's Bill of Uding Exceptions.— 
Bj Hbnbt £. Pollock. Second Edition. DemjSyo. 1896. I0s.6d, 

BUILDING ACTS (London). — Cohen, Craies. — Fi^ 
** London Building Acts." 

BUILDING SOCIETIES.— Wurtzbur^ on Building Societies. 
—The Law relating to Building Societies, with Appendices containing 
the Statutes, Regulations. Act of Sederunt, Forms of Annual Account 
and Statement, and Preoedentsof Rules and Assurances. Fourth Edit. 
ByE.A.WuBSDZBUBOyE^.yBarniiter-at-Law. DemySyo. 1902. 16«. 
** A carefully arranged and ear^uUy written book." — Law Timsa, 

CARRIERS.— Carver's Treatise on the Law relating to the Car- 
riage of Qoods by Sea.— Fourth Edition. By Thomas Oilbbbt 
Gabyxb, Esq., K.G. Royal 8to. 1905. I/. 16«. 

** An able and practical statement of an extremely important branch of the 
law."— i5o/icttorj» Journal. 

'* A standard work in nniyersal nse."— Low QuarUriv RmUm, 

** The law of common carriers is nowhere better explained." — Law TimM. 

Disne/s Law of Carriage by Railway.— By Hbnbt W. Diainrr, 
Esq., Barrister-at-Law. Demy Svo. 1905. 7«. M. 

" Will be found a real asaistanoe to any person suddenly confronted with 
a knotty qpestion on the carriage of goods or of persona . . . can be cordially 
reoummenoed to the lawyer."— Law Tmet. 

Macnamara's Digest of the Law of Carriers of Qoods and Pas- 
sengers by Land and Internal Navigation.— By Waxobb Hbnbt 
liUairiKiJU, Esq., Barrister-at-Law. Koyal 8vo. 1888. U. St. 

Sievekine's German Law Relating to the Carriage of Qoods by 
Sea.— ByDr.ALFBBDSiEVBSiifajOfHamburg. Demy8?o. 1907. 15«. 

CHANCERY, an4 nd$ '< Equity." 
Daniell's Chancery Practice.- The Praotioe of the Ghanoery Diyision 
of the High Court of Justice and on appeal therefrom. Sevenu 
Edition, with references to the companion Tolume of Forms. By 
Cecil C. M» Dale, Chables W. Gbeemwood, Stdhbt E. Willzamb, 
Esqrs., Bairisters-at-Law, and Fbavgis A. Stbhtobb, Esq., of the 
Central Office. 2 vols. Royal 8to. 1901. 6/. 5«. 

*' With Daniell the practitioner is 'personally conducted,' and there are rery 
few lawyers who will not be grateful for such goidanoe, carried out as it is by 
the collaboration of the most competent hands."— ixiiv Journal. 

Daniell's Forms and Precedents of Proceedings in the Chancery 
Division of the High Court of Justice and on Appeal there- 
from. Fifth Edition, with summaries of the Rules ox the Supreme 
Court: Practical Notes; and references to the Seventh Edition of 
Daniell's Chancery Practice. By Cbablbb Bxtbitbt, Esq., a Master 
of the Supreme Court. Royal 8vo. 1901. 2/. 10«. 

«< The book is too well-established in professional f aroor to stand in need of 
commendation, but its reputation is likely to be enhanced by the present 
edition."— ^MteOor** Journal. 

CHILDREN.— Hall's Uw Relatinj^to Children.— A Short Treatise 
on the Personal Status of Children, including the complete text of the 
Prevention of Cruelty to Children Act, 1904, and of all Statutes or 
Sections of Statutes relating to the Protection of Children, with 
Notes and Forms. Second Edition. Bj W. Clabkb Hall and Ceoil 
W. Lillet, Eaqs., Barristers-at-Law. Demy 8vo. 1905. 10«. 6(f. 

*< A complete treatise on the personal stitns of children.'*— J^ic Tim'$. 
** A praotioal and reliable treatise oa the law reUdotr to children."— Z/aic Jour. 
"A nill and oaef nl ^de in questions relating to children."'i9o{ict<9r«* Journal, 
** 'Biverj solicitor should have a oosj.**—Law Notes. 
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CHURCH LA Vf .-Whitehead's Churoh Law.— Being a GoDdae 

Diotionary of Statatefl, Canons, Begnlations, and Decided Gases 

affecting tbe Clergy and Laiiy. Second Edition. By BiirjAMnr 

WBEnHKAD, Esq., Barrister-at-Law. Demy 8yo. 1899. 10«. 6i. 

** A perfect mine of leerning on all topies eoeleelMticel.*'— I>aay TeUgraph, 

CIVIL ENGINEERS.— Macassey and Strahan's Law relating 
to Civil Engineers, Architects and Contractors. — WithaChapter 
on Arbitrations. Second Edition. By L. LivnrosiOH Maoassbt and 
J. A. Stbahaw, Eeqrs., Barristers-at-Law. Demy 8vo. 1897. 12«. 6d. 

CIVIL L A Vf.— Schuster on the Principles of German Civil 
Law. — By Ebnkst J. Sohubtbb, Esq., Barrister-at-Law. Demy 8yo. 
1907. Xet, I2t. 6d. 

COAL.— Cockburn's Law of Coal, Coal Mining, and the Coal 

Trade, and of the Holding, Working, and Trading with 

Minerals generally. — By Jomr Hbnbt OoozBUBir, Solicitor. 

Royal 8vo. 1902. U. 16#. 

*' A book in whidk the whole law of mines and minerale ii disooaeed fnlly and 
with considerable ability/'—Lov Journal. 

COLLIERIES! (Mana^rement and Rating: off).— 

Hans Hamilton and Forbes.— Ftd^ " Rates and Rating.** 
COLLISIONS.— Marsden's Treatise on the Law of Collisions 
at Sea.— Fifth Edition. By Rbozvald Q. 1£ab8DSV» Esq., Barrister- 
at-Law. Royal 8yo. 1904. 17. 10«. 

*' A valuable and complete guide to the law of oollisionB at ■ea.**~/e^ettor«' 
Journal. 

COLONIAL LAVf.— Surge's Colonial Law. Commentaries 
on Colonial and Foreign Laws Generally and in their Conflict 
with each other.— New and Enlarged Edition. By A. Wood 
Renton, Esq., Puisne Judge, Ceylon, and G. G. Philldcobb, Esq., 
Barrister-at-Law, assisted by Experts in the several systems of Law. 
5 vols. Royal 8vo. Net, 8/. 8«. 

To Suhaeribert tcho order before July ZUt, 1907, 6/. 6«. 
%♦ Full Prospectus on application. 
COMMISSION.-Hart.— Fte^ « Auctioneers.'* 
COMMON LAVf .— Chitty's Forms.— Fiki# <« Forms." 
Elliott's Outlines of Common Law.— By Mabtzh Eluott, Esq., 
Barrister-at-Law. Demy 8vo. 1898. Reduced to Net, 5s, 

Pollock's Expansion of the Common Law. — By Sir Fbrdk. 
PozJXMTK, Bart., D.C.L., Barrister-at-Law. Demy8vo. 1904. 6s, 

** Every stndent should read this last valuable addition to legal literature.'*— 
Law Timfs. 

" The lectures treat of the progress of the common law tram early times tdth 
an eloquence and a wealth of ilfustration which alone would make them fascinating 
reading for the student of law or history." —Law Journal. 

Shirley.— Fufo " Leading Cases." 

Smith's Manual of Common Law.— For Practitioners and Students. 
Comprising the Fundamental Principles, with useful Practical Bales 
and Decisions. Twelfth Edition. By 0. Sfdbzjvo, Esq., Bazrister- 
at-Law. Demy8vo. 1905. 15«. 

*' The student might use this work as a first book with considerable advantsge 
The practitioner too might do worse than give the work a position on his shelres." 
—Law Student^ Journal, 

" A handy book of reference."— Xoio Quarterly Beniew. 
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COMPANY LAVf.— Qoirand.— Fi<20 "French Law." 

Hamilton's Manual of Company Law. By W. F. HimxaoH, Esq., 

LL.D., K.O. Seoond Edition. By the Author, assiflted by Psbot 

Tizn^AL-RoBBBTBOHyEsq.yBamsier-at-Law. DemySvo. 1901. 1/.1«. 

'' A loiind and eminentlyiueful mamial of oompanj law." — SoUdton? Journal, 

Palmer's Company Law. — APraotioal Handbook for Lawyers and 

Bosiness Hen. With an Appendix containing the Gompaniee Acts, 

1862 to 1900, and Boles. Fifth Edition. By Fbanoib Bbaittobt 

PiLMSB, Esq., Barrister-at-Law. Royal 8to. 1905. 12«. M, 

** For the purpoaes of the OTdinary lawyer or buainera man there is no book 
on thin very complex subject which we can more oonfldenliy recommend." — 
Law Jottmal. 

"Whatever Mr. Palmer says on Company Law cornea vtami)ed with an 
authority whidi few would dare dispute."— Z^aur yotes. 

" Palmer's 'Company Law' is one of the moat xueful and oonvenient text- 
boolcp on the practitioner's bookshelf ."—Laio Times. 

*' Perhaps what praetlsing lawyers and business men will value 
most is the precious quality of practicality."— -tow Quarterly Beview. 

Palmer's Company Precadents.— 

Part I. OSHSBAL PORMS. 

Promoters, ProspectuBes, Underwriting, Agreements, Memoranda 
and Articles of Association, Private Gompaniee, Employ^' Benefits, 
Besolutions, Notices, Certificates, Powers of Attorney, Banking and 
Advance Securities, Petitions, Writs, Pleadings, Judgpments and 
Orders, Beoonstmotion, Amalgamation, Special Acts. With Copious" 
Notes and an Appendix containing the Acts and Bnles. Ninth 
Edition, with Revised Table A . By Fbancis Bsjlitfobt Paijcbb, 
Esq., Barrister-at-Law, assisted by the Hon. Chablbs Ma.onaohten, 
K.C., and Faakx Evans, Esq., Barrister-at-Law. Roy. 8vo. 1906. 

W. 16». 
*«* The Revised Table A., with Notes and Supplementary Forms, 
separate, Jiet, U. 6d. 

'* Despite his many oompetitora, Mr. Palmer 
* Holds solely sovereign sway and masterdom.' **—Law Quarterly Iteview, 

** No comi)any lawyer can afford to be without it." — Law Journal. 

Part n. WIHDIirO-XrP POEMS AND PBACTICE. 

Compulsory Winding-Up, Voluntary Winding-Up, Winding-Up 
under Supervision, Arrangements and Compromises, with Copious 
Notes, and an Appendix of Acts and Rules. Ninth Edition. 
By FsAKOis BsATTVOBT Palioeb, assisted by F&Ajnc EvAirs, Esqrs., 
Barristers-at-Law. Royal 8vo. 1904. 1/. 12«. 

*' The book par exeeUenee for practitioners. There is nothing we can think of 
which should be within the covers which we do not find."— Zi««o Joumai, 
Part in. DBBEHTITESS AVD DSBSHTXTBE STOCK. 
Debentures, Trust Deeds, StockCertifioates, Resolutions, Prospectuses, 
Writs, Pleadings, Judgments, Orders, Receiverships, Notices, Mis- 
cellaneous. With Copious Notes. Tenth Edition. ByFaiNCisBBATJ- 
FOBT PiucEB, Esq., Barrister-at-Law. Roy. 8vo. (In preparation.) 

*' The result of much careful study Simply invaluable to debenture- 
holders and to the legal advisers of such investors."— ^nanctoi Newt. 

Palmer's Companies Act, 1900, with Explanatory Notes, and 
Appendix containing Prescribed and other Forms, together with 
Addenda to *' Company Precedents." Second Edition. By Fbancis 
BbattfobtPalxsb, Esq., Barrister-at-Law. Royal 8 vo. 1901. 7«. 6^. 
*' It is emontiallv a book that all interested in companies or company law 
should procure." — Law Timet, 
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COMPANY l.A\/Si-continued. 
Palmer's Private Companies, their Formation and Advantagee; 
being a CondBe Popular Statement of the Hode of Conrerting a 
Business into a PiiYate Company. Twenty-first Edition. By F. B. 
Pazjckb, Esq., Barrister- at- Law. 12mo. 1906. Xet, U, 

Palmer's Shareholders, Directors, and Voluntary Liquidators' 
Legal Companion.— A Manual of Eyery-day Law and Practice for 
Promoters, Shareholders, Directors, Secretaries, Creditors, Solicitors, 
and Voluntary Liquidators of Companies imder the Companies Acts, 
1862 to 1900, with Appendix of useful Forms. Twenty-fourth Edit. 
ByF.B.PALiaEB,Esq.,Bamster-at-Law. 12mo. 1907. Xely28.6d. 

COMPENSATION.— Cripps' Treatise on the Principles of the 
Law of Compensation. By C. A. Cbifps, Esq., K.C. Fifth 
Edition. By the Author, assisted by A. T. Lawsencb, Esq., 
Barrister-at-Law. Eoyal 8vo. 1905. 1/. 6«. 

" A oleu* and practictil exposition of this branch of the law." -FoiSeUnr** J/mmal, 
** There are few men whose praotioal knowledge of the subject exceeds that of 
the learned anthor."— Xomt QHarterly Beview, 

COMPOSITION DEEDS.— Lawrance.—Ftki# *' Bankruptcy." 
CONDITIONS OF SALE.— Far ren—Fuf^ ''Vendors & Pur- 

chasers." 
Webster.— Fufe ** Vendors and Purchasers." 
CONFLICT OF LAVfS.— Dice/s Digest of the Law of 

England with reference to the Conflict of Laws.— By A. V. 

DiosT, Esq., K.C., B.O.L. With Notes of American Cases, by 

Professor Hoobb. Boyal 8vo. 1896. 1/. 10«. 

CONSTITUTION.— Anson's Law and Custom of the Constitu- 
tion. By SirWiLUAxB. Anson, Bart., Barrister-at-Law. DemySvo. 
Parti. Parliament. Third Edition. 1897. 12«. 6rf. 

CONSTITUTIONAL LA Vf. -Ridges' Constitutional Law of 
England. — By E. Wavbll Ruxibs, Esq., Barrister-at-Law. Demy 
8vo. 1905. r2#. 6(/. 

"... We think this book will be found a very mtefal compendium of con- 
stitutional law. The more espedaUy as it enables the student to obtain a 
completer view of the wnole field than ia obtainable from any 
other book with which we are acquainted."— Laiv tuot"!*. 

" Mr. Bidges has produced a book 'vYAcL will rank high as a piactical guide 
on matters constitutional and political . . . the book u an able and practical 
contribution to the study of constitutional \a,vt**— Solicitors* Journal. 

CONTRACT OF SALE.— Blackburn.— r»rf<r'* Sales." 
Moyle's Contract of Sale in the Civil Law.— By J. B. Motlb, 
Esq., Barrister-at-Law. 8vo. 1892. \0t,6d. 

CONTRACTS.— Addison on Contracts.— A Treatise on the Law 
of Contracts. Tenth Edition. ByA. P.PBBGBVALKEKPandWuLLiiJc 
E. GoBOON, Esqrs., Barristers-at-Law. Boyal Sro. 1003. 21. 2«. 

*' £88entiall7 the practitionei'i text-book."--I-aw Journal. 

** Among all the works on Contracts, there is none more useful to the practi- 
tioner than Addison."— ^Lato Timet, 

Anson's Principles of the English Law of Contract.— By Sir W.R. 
AirooN, Bart., Barrister-at-Law. Eleventh Edit. 1906. 10«. 6<;. 
Fry. — Vide ** Specific Performance.'* 
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COHTnACTS-eonHnued. 

Leake's Law of Contracts.— Prmoiples of the Law of Contzaota. 
By the late S. Mabtdt Lbazb. Fifth Edition. By A. E. RiiniAXX, 
Esq., BaiTister-at-Law. Boyal 8vo. 1906. 1/. 12«. 

'* The hiffh standard attained in the f onner innes has been well sustained, 
and the work oarefullT revised and brought well up to date."— Z^oto Timtet, 

** A full and reliable guide to the principles of the English Law of Oontiaot" 
— Ltne Journal, 

** Admirably suited to serre the purpose of the practitioner .... the work 
is complete, aoourate, and easy of reference."— ^•ator«' Jownal, 

Pollock's Principles of Contract.— A TreatiBe on the (General 
Frinoiplee oonoemin^the Validity of AgreementB in the Law of 
England. Seventh Edition. By Sir Fbmdtbick Pollock, Bart, 
Barrister-at-Law, Author of " llie Law of Torts," *< Digest of the 
Law of Partnership," &c. Demy 8yo. 1902. 1/. 8*. 

*' A work which, in our opinion, shows great abilitj, a discerning inteUect, a 
comprehenaiTe mind, and pabistaking industry.*'— Xmp JoHmai. 

CONVEYANCING. — Brickdale Su Sheldon. — Fiki# "Land 
Transfer." 
Dicklns' Precedents of General Requisitions on Title, with Ex- 
planatory Notes and Observations, second Edition. By Hebbbbt 
A. Dicznre, Esq., Solicitor. Royal 12mo. 1898. bs. 

** We cannot do better than advise erery lawyer with a oonyejandng praotioe 
to purchase the little book and place it on his shelves forthwith.*'— Low JfoU$, 

Farrer. — Fide ** Vendors and Porohasers." 

Greenwood's Manual of the Practice of Conveyancing. To 
which are added Concise Common Forms in Conveyancing. — ^Ninth 
Edition. Edited hy Habbt GasiDnrooD, H.A.» LL.JD., Esq., 
Barrister-at-Law. Boy. 8vo. 1897. U. 

**We should like to see it placed by his principal in the hands of every artided 
derk. One of the most useful practical works we have ever seen."— Xow 8tm, Jo, 

Hogg's Precedents of Conveyancing Documents for Use in 
Transactions Relating to Registered Land under the Land 
Transfer Acts, 1875 Su 1897.— "With Notes. By James Eowabd 
Hogg, Esq., Barrister-at-Law. Royal 8vo. 1907. 12«. ed. 

Hood and Challis' Conveyancing, Settled Land, and Trustee Acts, 
and other reoent Acts affecting Conveyancing. With Commentaries. 
Sixth Edition. By Pbsot F. Wheslbb, asosted by J. I. Bnauvo, 
Esqrs., Barristers-at-Law. Royal 8vo. 1901. U. 

"This is the best collection of . conveTandng statutes with which we are 
acquainted. . . . The excellence of the commentaries which form part of this 
book is so well known that it needs no recommendation from us.*'— Zaw Jowmal, 

Jaclcson and Cosset's Precedents of Purchase and Mortgage 
Deeds.— By W. Howijlnd Jackson and Thobold Gossbt, Esqrs., 
Barristers-at-Law. Demy 8vo. 1899. 7«. 6i. 

Prideaux's Precedents in Conveyancing— With Dissertationfl on 
its Law and Praotice. 19th Edition. By Jomr WmrooiCBa and 
BBNjAMiir JjExntAXD Cheret, Esqrs.y Barristers-at-lAw. 2 vols. 
Royal 8vo. (October) 1904. 3/. 10#. 

** ' Prideaux ' is the best work on CStmvefvanoing."— Loto JomnuU, 
** Accurate, concise, dear, and comprenensive in soope, and we know of no 
treatise upon Oonvejanoing which is so generaUy useful to the praotittoacr."— 
Lmw Time*, 

** The dissertations will retain their time-honoured r^mtation."— Low Journal, 

Strachan's Practical Conveyancing. By Waltbb Stbachait, Esq., 
Barrister-at-Law. Boyal 12mo. 1901. 8«. 6(f. 

Webster.— Fiki# '' Vendors and Porohasers.*' 
Wolstenholme.— Fufo "Forms." 
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CORONERS.— tiervis on Coroners.— With Forms and Preoedents. 
Sixth Edition. By B. E. MBUHKDCSBy Esq., Barrister-at-Law. 
Post 8yo. 1898. 10«. 6d, 

COSTS.— Johnson's Bills of Costs.— With Orders and Bules as to 
Costs and Court Fees, and Notes and Decisions relating thereto. 
Bj HoEiLOB Maxwbll Johnson, Esq., Barrister-at-Law. Seoodd 
Edition. Bo7al8yo. 1901. 1/. 15«. 

Webster's Parliamentary Costs.— Priyate Bills, Election Petitions, 
Appeals, House of Lords. Fourth Edition. By 0. Cayakagh, Esq., 
Barrister-at-Law. Post8yo. 1881. 1/. 

COUNTY COURTS.— The Annual County Courts Practice, 

1907. By His Honour Judge Smtlt, K.C, assisted by W. J. 

Bbookb, Esq., Barrister-at-Law. 2 vols. Demy 8yo. 1/. 5«. 

\* A thin paper edition in 1 Vol, may be had, price 25«. ; or, 

on Lidia paper, 3«. 6d. extra. 

** Inyaliiable to the Countj Court pxaotitioiier.**— Low JounuU, 

COVENANTS.— Hamilton's Concise Treatise on the Law of 
Covenants.— Second Edition. By G. Bazj>win HiiaiaON, Esq., 
Barrister-at-Law. Demy 8yo. 1904. 10«. 6d. 

" We welcome the aecond edition of a yety uaeful book."— law Journal, 

CRIMINAL LAVf.—Archbold's Pleading, Evidence and Prac- 
tice in Criminal Cases.— With the Statutes, Precedents of Indict- 
ments, &o. Twenty- third Edition. By WmiAX F. Csazeb and Gut 
Stsphemsoh, Esqrs., Banisters-at-Law. Demy8vo. 1905. U 15v. 

" This book ii quite indiroensable to eyenrone engaged in the practice of tlie 
Criminal Law."— SMidtor** Journal, 

*' An edition which bean erenr evidence of a most thoroueh and i>ainsta1dDfir 
care to bring it down to date, and to render it aa indispeosable and reliable as it 
haa been in the past. The index is more complete than ever."— Lato Tima. 

Bowen-Rowlands on Criminal Proceedings on Indictment and 
Information (in England and Wales).— By E. Bowkw-Rowlaitdb, 
Esq., Barrister 'at-Law. Demy 8vo. 1904. 12«. 6d, 

" An invalnable aonroe of information and a safe guide."— PoU JfaU Gazette, 

Chitt/s Collection of Statutes relating to Criminal Law.— (Re- 
printed from * 'Chitty's Statutes.") With an Introduction and Index. 
By W. F. Cbaibs, Esq., Barrister-at-Law. BoyalSvo. 1894. 10«. 

Disney and Qundr/s Criminal Law.— A Sketoh of its Frindples 
and Praotioe. By Hbnbt W. Disnit and Haboxd Gumdbt, Esqrs., 
Barristers-at-Law. Demy 8yo. 1895. 7«. 6(f. 

Kenny's Outlines of Criminal Law. 2nd Ed. Demy8T0. 1904. 10«. 

Kenny's Selection of Cases Illustrative of English Criminal 
Law.— Demy 8vo. 1901. 12*. 6<f. 

Kershaw's Brief Aids to Criminal Law. — ^With Notes on the Pro- 
oednre and EvideDoe. By Hilton Kebshav, Esq., Barrister-at- 
Law. Boyall2mo. 1897. 3#. 

Rosooe's Digest of the Law of Evidence in Criminal Cases.— 
Twelfth Edition. By A. P. Psbcxtal Kssp, Esq., Barrister-at- 
Law. Demy 8yo. 1898. 1/. 11«. 6<;. 

%* AU 9Umiard Law Vcrkt wn ktpt in Stock j in law calf and other hindingt, 
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CRIMINAL UAW-ctmtinued. 
Russell's Treatise on Crimes and Misdemeanors.— Sixfli Edit. 
By H0BA.CB Smitb, Esq., Meizopolitsa Polioe ICagutrste, and A. P. 
PxBOBYAL Eesp, Esq. 3 Yola. Boy. 8to. 1896. 6/. 16«. M. 

Warburton.— Fu2^ *' Leading Oases." 

CUSTOMS. — Highmore*s Customs Lawst including the 
Customs Consolidation Act, 1876, with the Enactments amend- 
ing and extending that Act, and the present Oostoms Tariff for 
Great Britain and Ireland ; also the Customs Laws and Tariff for 
the IhIc of Man ; with other Enactments affecting the Costoms, and 
Notes of the Decided Cases. Second Edition. By Nathajtibl J. 
HxQHMORE, Esq., of the Middle Temple, Barrister-at-Law, Solicitor 
for His Majesty's Customs. Demy 8?o. 1907. 6f. 

DEATH DUTIES.— Freeth's Acts relating to the Estate Duty 

and other Death Duties, with an Appendix containing the Bules 

Begu^ating Prooeedings in England, Scotland and Lreland in Appeals 

under the Acts and a List of the Estate Duty Forms, with copies of 

some i^hich are only issued on Special Application. Third Edition. 

By EvsLTir Fbbbtb, Esq., Begistrar of Estate Duties for Ireland. 

DemySvo. 1901. l2s.M. 

** TheoiBdal podtion of the Author tonden hii opiiika on questioiii of pioo*- 
dure of gxettt rtlntJ'—Solieitor^ Journal, 

Harman's Finance Act, 1894, and the Acts amending the same 
so far as they relate to the Death Duties, and more espe- 
cially to Estate Duty and Settlement Estate Duty. T^th an 
lutruduction and Notes, and an Appendix. By J. E. KuocAir, Esq., 
Barrister-at-Law. Second Edition. Roy. 12mo. 1903. 6«. 

DEBENTURES AND DEBENTURE STOCK.-Palmer. 

— Vide ** Company Law.** 

DECISIONS OF SIR GEORGE JESSBL.-Peter's Ana^ 
lysis and Digest of the Decisions of Sir Qeorge Jessel ; with 
Notes, &c. By AsslxtPbibbPbibb, Solicitor. Demy8T0. 1888. 16«. 

DIARY.— Lawyers' Companion (The) and Diary, and London 
and Provincial Law Directory for 1907.— For the use of the Legal 
Profession, Puhlic Companies, Justices, Merchants, Estate Agents, 
Auctioneers, &c., &c. Edited ^ Edwin L^Tiuir, Esq., Barrister-at* 
Law ; and contains Tables of Costs in the High Court of Judicature 
and Counter Court, &c. ; Monthly Diary of County, Local Gkyyemment, 
and Parish Business; Oaths in Supreme Court; Summary of Sta* 
tutes of 1 906 ; Alphabetical Index to the Practical Statutes since 1820 ; 
Schedule of Stamp Duties ; Legal Time, interest, Discount, Income, 
Wages and other Tables ; the iTew Death Duties ; and a yarie^ of 
iiiattersof practical utility : together with acomplete List of theEngu^ 
Bur, and London and Country Solicitors, with date of admission and 
appointments. Publibhsd Aitnuallt. Sixty-first Issue. 1907. 

Issued in the following forms, octavo size, strongly bound in cloth :^ 

1. Two days on a page, plain bsM. 

2. llie above, nmsLELYKD with plain paper . . .70 
8. Two days on a page, ruled, with or without moner uolumns . 6 8 
4. llie above, with money columns, imtbblbatsd with plain paper 8 
6. Whole page for each day, plain 7 8 

6. The above, iiitkblba.vbd with plain paper . . .98 

7. Wholepagefor'eachday, ruled, with or without money oohminf 8 6 

♦^* Ail itandard Law Workt are kept in Slock, in law ealfand other bindinpt: 
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DiARY'-cantinued. 

8. The abore, nznzaiifBD with plain paper • 10«.6<f. 

9. ThzeedajBoiLapageyniledbliielineByWithoiitmaiiejooliiiniis. 3 6 
10. Two days on a page, plain, without Directory . . . .30 
fi^ The following Vow Tablet an inolnded in thie iiine :— 

Immediate Annnitiet. 

Value of Leaiehold Property. 

Value of Absolute BoTereionf. 

Table of Conyerting Decimal Parts of an Acre into Eoods and 

Perehes. 
Leasehold Inrestors' Sinking Fund Table. 
Scale of Sunreyors' Pees. 
Th$ JHary oontaim m&mortmda of Legal Bueituee ikromfhmt tks Tear^ with 
tm Indos for ready refermce, 
** The legal Whitaker."— ^In^iff^ Sopiew. 

•«Tb6 amoont of infomuitioa PMked witfain tlie eovm of this wsD-kiioini 
book of nf eranoe ii almott fnoredtble. In addition to the Diarr, it oontaina 
nearly SOOjpagea of doaely printed matter, none of which eould be omitted without. 



pe^pa, Mtncting firom the oaefolneiB of the book. The publiahen aeem to 
hare made it their aim to indnde in the Companion evenritem of information 
wiilA the moat exacting lawyer oonld reaaonably egpectto find initapagea,and it 
may lafely be aaid that no praetiainirBoiioltor, who oaa esperienoed thelwrary of 
having it at hia elbow, will erer be likely to try to do without it."- L«w JiNima^. 

DICTIONARY. — Stroud'8 Judicial Diotionary, or Interpreter 

of Words and Phrases by the British Judges and Parliament. — 

Seoond Edition. By F. Ssboud, Eeq., Bairister-at-Law. 3 vole. 

Boj. 8vo. 1903. il,it. 

%* A supplemen t al Yolmne to end of 1906 ie in preparation. 

"Host find aplaoe in every law Ubnoy. It ia diffieolt to e xa g g erate ita nae? 
folneaa. . . . ia invaluable, not only as a labour-aaviiig machine, but as a real 
oontxibution to legal literature. ... a standard daadc ox the law."— Low Journal, 

** An authoritative dictionary of the English language. "~£ai0 Timet. 

**Thia judicial dictionary is pre-eminently a ground from wluch may be ex- 
tracted suggestions of the greatest ntilitv, not merely for the advocate in court, 
but also for the practitioner who has to 9aviMe.**—8olieiUyrif Journal, 

The Pocket Law Lexicon.— Explaining Tedmioal Words, Fhfases 
and MaTimw of the English, Sootoh and Bomaa Law. Fourth Edition. 
By JosBFH E. HoBBis, Esq., Barrister-at-Law. 1905. 6«. 6<^. 

•< A wonderful littie legal mcAixmaxj,»-'Ind«rmam*9Lam8kid«itt^ JoumaL 

Wharton's Law Lexicon.— Forming an Epitome of the Law of Eng- 
land, and oontaining full Explanations of Teohnioal Terms and 
Fhraeee, both Anoient and Modem, and OommeKoia], with eeleoted 
Hilee from the Civil, Soote and Indian Law. Tenth Edition. 
With a New Treatment of the Maxims. Bj J. M. Lblt, Esq., 
Barrister-at-Law. Snper-rojsl 8vo. 1902. 1/. ISi . 

** An enoyolop8»dia of the law." 

**The new eioition seems to us to be very eomplete and perfect, and a copy 
of it should be procured by every practising solicitor without delay. A betttir 
value for hia monev in the law book market a practitioner could not, we are sure, 
get. Of themanybookswehaveto refer to in our work no volume is, we believe, 
more often taken down from the shelf than * Wharton.' "— Xaw Jfotes, 

DIGESTS. 

IDBWS' DI0S8T OF XV0LI8H 0A8S LAW.— Containing the Bepoticd 

Decisions of the Superior Gonrte, and a Selection from those of the 

Irish Courts, to the end of 1897. (Bemg a New Edition of * * Fisher's 

Oommon Law Digest and Chitty'sEqui^ Index.") Under the genei al 

Editorship of Jomr Mews, Barrister-at-Law. 16 vols. B07. 8vo. £20 

(Bound in haffeaff^ giU top, £8 net extra,) 

"A vast undertaking .... indispensable to lawyers.* '~7a« 2^f«e». 

%* AU standard Law Worke are kept im Stoek, in law ealf and other b indinoi, 
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DIG ESTS— eon^intfMf. 

The Annual Digest from 1898 to 1906.— By Johbt Mbwb, Eaq., 

Bamstar-at-Law. Royal 8vo. each 16». 

V* This Digest is also iasaed quarterlf, each part being onmiilative. 

Price to Sabscriben, for the four parts payable in advance^ net 17«. 

** The prBctioe of the Uw without Mem' AnnuAl would be almort an impo*- 

nbmtj."—Law Times. 

Mews' Digest of Cases relating to Criminal Law down to the 
end of 1897.--By Johh Mrwb, Esq., Barrister-at-Law. Boyal 
8vo. 1898. W. 6«. 

Law Journal Quinquennial Digest, 1901-1905.— An Analytical 
Digest of Gases Published in the Law Journal Beports, ai^d the Law 
Reports, during the years 1901-1906, with references to the Statutes 
parsed during the same period. By Jambs S. Hsndsbsov, Esq., 
Bamster-at-Law. 1906. 1/. 10«. 

Woods and Ritchie's Digest of Cases, Overruled, Approved, 
and otherwise dealt with in the English and other Courts to 
the end of 1 902 : with an Appendix of Cases, Overruled or Reversed, 
to the end of 1906. By W. A. G. Woods, LL.B., and J. Ritohib, 
M.A., Esqrs., Barristers -at -Law.— Founded on '* Dale and 
Lehmann's Digest of Cases Overruled, &o.*' 3 Vols. Royal 8vo« 
1907. (In the press.) 61. &t. 

DISCOVERY.— Bray's Digest of the Law of Discovery, with 
Practice Notes.— By Edwabd Bbat, Esq., Barrister-at-Law. 
Demy 8yo. 1904. Ifet, 3#. 

DISTRESS.— Oldham and Foster on the Law of Distress.- A 
Treatise on the Law of Distress, with an Appendix of Forms, Table 
of Statutes, &c. Second Edition. By Abthub Oldhax and A. L^ 
TbobbFobxkb, Esqrs., Bairisters-at-Law. D6my8vo. 1889. 18<. 

DISTRICT COUNCILS.— Chambers' Digest of the Law relat- 
ing to District Councils, so far as r^^ards the Constitution, Powers 
and Duties of such Councils (including Municipal Corporations) in 
the matter of Public Health and Local Government. Ninth Edition. — 
By G. F. Chaxbsbs, Esq., Barrister-at-Law. Royal 8vo. 1896. 10«. 

DIVORCE.— Browne and Powles' La!^ and Practice in Divorce 

and Matrimonial Causes.— Seventh Edition. By L. D. Powua, 

Esq., Barrister-at-Law, Probate Registrar, Norwich. Demy 8vo. 

1905. 1/. 68. 

"The pcMtittoner*! itMidwd work on diTovoe pnfMee.^^Lane Quar. Bm. 

EASEMENTS.— Qoddard's Treatise on the Law of Ease- 
ments.— Br Jomr Letboubjt GoiiDABDy Esq., Barrister-at-Law. 
Sixth Edition. Demy 8vo. 1904. 1/. 6s. 

*< Nowhere has the rabject been treated so exhaiutiTelT, and, wemav add, 
ao edentitloally. as by Mr. Goddaid. We rewwnnifnd it to the most earefnl atody 
of the law ataoent, aa well as to the library of the practitioiier."~ii<NP Times, 

Innes' Digest of the Law of Easements. — Seventh Edition. By 
L. C. LuniB, lately one of the Judges of Her Majesty's High Court 
of Judicature, Madras. Royal 12mo. 1903. Is. 6d. 

** Of mnoh use to atadenta."— Z<no Notes. 

** This iireaenta the law in a aeriea of dearly emmdated propositioxia, whidi 
are supported by examples taken in genetal from dedded cases."— ^So<ici(on' 
JounuU. 

*»* AH siamktrd Law JTorks are kept in Stseh^ in law calf and other bindings^ 
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Roscoe's Easement of Light.— A Digest of the Law relating 
to the Easement of Light.— With an Historioal IntroduotioD, 
and au Appendix containing Praotical Hints for ArchitectA and 
Sarv^t>r8, Obeervations on the Right to Air, Statutes, Forms - 
and Plans. Fourth Edition. By ££wasd Staitlet Eoscoe, E^q., 
Barrister- at-Law, Admiralty Begistrar of the Supreme Court, 
Author of ** A Digest of Building Cases," «* Admiralty Practice," 
&c. DemySvo. 1904. 7«. 6</. 

" A mofit luefnl little work."— Xaw Journal, 

** A (dear and piactioal digeet of the ]B,w."^Law Times, 

ECCLESIASTICAL LAVf.—Phillimore's Ecclesiastical Law 
of the Church of England. By the late Sir Bobkbt Phujjxobb, 
Bart. Second Edition, by his son Sir W. G. F. Philldcobb, Bart., 
assisted by C. F. Jemmxtt, Barrister-at-Law. 2 vols. Koyal 8vo. 
1895. Fuhlished at ol, 3«.» reduced to, net, U, 5». 

*' Ererythizig that the eodeaiastioal lawyer can poesibly need to know.*'— 
Law Journal, 

' Whitehead's Church Law. — Being a Concise Dictionary of Statutes, 
Canons, Regulations, and Decided Cases affecting the Clergy and 
Laity. Second Edition. By BEBrjAiov Whitkhxid, Esq., Barrister- 
at-Law. Demy Svo. 1899. 10«. M. 
** A perfect mine of leamioflr on all topice eooleeiastioaL"- i>aiZv Tdegraph, 
" A book which will be naeful to lawyen and laymen.**— Law TYme* . 

ELECTIONS.— Da/s Election Cases in 1 892 and 1893.— Being 
a Collection of the Points of Law and Practice, together with Beports 
• of the Judgments. By S. H. Day, Esq., Barrister-at-Law, Eiditor 
of « Rogers on Elections." Royal 12mo. 1894. 7<. M. 

Hedderwick's Parliamentary Election Manual t A Praotical 
Handbook on the Law and Conduct of Parliamentary Elections 
in Great Britain and Lreland, designed for the Instruction and 
Quidance of Candidates, Agents, Canvassers, Volunteer Assistants, 
&c. Second Edition. By T. C. H. Hbddxbwzok, Esq., Barrister-at- 
Law. Demy 12mo. 1900. 10<. 6<f. 
" The work ia pre-eminently practical, oonciae and dear."— <SM{a<or«* Journal, 
Hunt's Metropolitan Boroueh Councils Elections: A Guide to 
the Election of the Mayor, Aldermen, and Councillors of Hetropolilsn 
Boroughs. ByJoHHHuKT,Esq.,Bar.-at-Law. DemySvo. 1900. 3*.6rf. 

Rogers' Law and Practice of Elections. — 

Vol. I. Rboistbition, including the Ptaotioe in Registration 
Appeals; Parliamentary, Municipal, and Local Government; with 
Appendices of Statutes, Orders m Council, and Forms. Sixteenth 
Edition ; with Addenda of Statutes to 1900. By Mattbios Powsix, 
Esq., Barrister-at-Law. Royal 12mo. 1897. 1/. 1«. 

"The practitioner will find within theeeoovan ererjthing which he can be 
expected to know, well azranged and oaxefnlly stated."— Xow Tim$a. 

Vol. II. Pabijaiceotabt ELsonoNB AKD PKnnoNS ; with Appen- 
dices of Statutes, Rules and Forms, and a Precedent of a Bill of Coets. 
Eighteenth Edition. By C. Willox7GHBY WnxiAXS, Esq., Barrister- 
at-Law. Royal 12mo. 1906. II. U. 

** The acknowledged anthoritr on election law."— Xow Journal, 

**The leading book on the diffieolt subjeota of elections and election peti- 
tions." — Law Timet, 

** We have nothing bat praise for this work as a trustworthy guide for candi- 
dates and agents."— ififoKoOorj' JoumaL 

Vol. m. MiTiaGZPiL Ain> othbb EuEonoira Aim PBrmoira, with 
Appendices of Statutes, Rules, and Forms, and a Preoedent of a 
Bill of Costs. Eighteenth Edition. By C. Willottobby Whxiams, 
Esq., assisted by G. H. B. KsmtiOK, Esq., LL.D., Barristers-at- 
Law. Royal 12mo. 1906. 1/. If. 

*' A complete guide to local elections."— iS!o{id(or«' Journal. 

*^* Alf Bt^ndardfa^ Workt orv kept k Stocky k hwoa^mdother hindinff$. 
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EMPLOYERS' LIABILITY.— Knowles.— F(<fe « WmkiMii's 

Compensation.' * 

Mozley-Stark.— Fuif "ArUtration." 

ENGLISH LA Vf.— Campbell's Principles of English Law. 
Founded on BUdntone's Commentaries. By Bobebt Cakpbbll, Eaq. , 
Barrister- at-Law, Editor of *'Boling Caeee," &c. Demy 8vo. 
1907. 20«. 

*' It u a good work, this, and ably imtteiu and we can ihoitiui^v reoommeiid 
—we won d go further and say. adviiie— to all fltodents of Engliah law a oaieftil 
and oonadendoas penual of iti pagea.'*— Low Stmaenuf Journal^ July, 1907. 

** The ground ooveced is practicaUy that oocnpied by Stephen's Commentanes, 
and for oompletenees and deamees of ezpoeitKm these six hundred odd pages 
compare very favourably indeed with the older work."— JLow NoU», July, ld07. 

Pollock and Maltland's History of English Law before the time 
of Edward I. By Sir Fbxmbiok Pou/xnc, Bart, and Fbbd. W. 
MAXXLun), Eiq., Baxristen-at-Law. Beoond Edition. 3 Tola. roy. 
8to. 1898. 2/« 

ENGLISH REPORTS. Be-iafoeof all DeoisionB prior to 1866. 

To be completed in aboot 160 Yolames. Boyal8yo. lasaed monthly. 

Now Ibsxtbd. 

• HouBB OP LoBBS (1694 to 1866) . 1 1 Vols. Half-boond. JVW, 22/. 

Fbiyt CouvdL (Inohiding Indian Appeals) (1809 to 1872). 9 Yola. 

Half-bonnd. If$t, 13/. 10«. 

Chahobbt (Indoding Collateral Beports) (1667 to 1866). 27 YoIb.- 

Half -boimd. JfM, 40/. 10«. 

BoLLB CouBT (1829 to 1866). 8 Tola. Half-bound. Ifet, 12/. 

Vzob-Chaxobllobs' CouBTB (1816— 1866). 16 Vols. Half-boond. 

Jf^, 24/. 

Now PUBIIBHDfO. 

Eixo*8 Bevcb Aim Queen's Bevoh (1378—1866). Complete in about 
40 Vols. I^et, per vol., 1/. 10*. 

\* The Volumes are not sold separately. Prospectus on application. 
"We can speak unhesitatingly of the advantage to the lawyer of the posses- 
sion of this excellent leinint of all the English reports."— ^otialorf' Journal, 

EQUITY, md r%d$ CHANCERY. 
Seton's Forms of Judgments and Orders in the High Court of 
Uustice and in the Court of Appeal, having espedal reference to 
the Chancery Division, with Practical Notes. Sixth Edition. By 
Cecil C. M. Diui, Esq., Barrister-at-Law, W. Tutdal Euro, Esq., 
a Registrar of the Supreme Court, and W. O. Gk>£DSOHiaDT, Esq., 
of the Registrars' OfiOce. In 3 vols. Royal 8vo. 1901. 6/. 6<. 

**The new edition of *8etoa' is from every point of view, indeed, a most 
valuable and indispensable work, and well worthy of the book's high repntattoo." 
— LawJomnal, 

Smith's Manual of Equi^ Jurisprudence.— A Manual of Equity 
Jurispmdenoe for Praotitionera and Students, founded on the Worn 
of Story and other vmtors, comnrising the Fundamental Prinomles 
and the points of Equity ususily occurring in General Practice. 
Fifteenth Edition. By Stbhxt £. Wzuuuo, Esq., Barrister-at- 
Law. Demy 8vo. 1900. 12«. 6d. 
** We oan safely recommend * Smith's Equity ' in its new dothes to the atten« 
tkm of students reading for their Examinations."— Low Nout. 

Smith's Practical Exposition of the Principles of Equity, illus* 
trated by the Leading Decisions thereon. For the use of Btudents 
aijd Practitioners. Third Edition. By H. Abibub Smxxr, H.A., 
LLB., £m]., Barrister-at-Law. Demy 8vo. 1902. 21<. 

**This well-known text-book maintains its hi^ reputation. . . . This thini 
edition has been brou^t up to date in a way mbich diould also make it useful to 
practitioneTs in search of the latest authorities on any given point. . . . The 
additioDal canes refeired to in the text and notes amount to many hundreds."— 
LawJoumdL 

*«* A II stundard Low Wbrh ar$ kfpt in Stocky tn kne calf and othir Hndinp. 
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EQUITY— continued, 
Williams' Outlines of Equity. — ^A Concise View of the Prinoiplee of 
Modem Equity. By Stsvst E. Wzxxiaxb, E«q., Barri«it<»r-at-Law, 
Author of "The Law relating to Legal Bepreeentativeih*' &c. 
Royal 12mo. 1900. 5#. 

" The MOQzaojr it oombines with condgcnew is nmarkable."— /^^rtr Hagtuimt. 
ESTATE DUTIES.-Freeth.— rtds << Death Dutieii." 
ESTOPPEL.— Everest and Strode's Law of Estoppel. By 
LiJrcBLOT FszLDXHO EvxBBST. and EpinTND Rtbods, Emm., BaiTi"tAn • 
at-Law. Second Edition by L4Ncei.ot Feildiro Evebebt, Ek|., 
Barrister- at-Law. Demy 8yo. 1907. 25« 

** Will be of great value to the practitioner.'*— Ziaw Jovmni. MaT»»h 30, 1907. 
" A lafe and valuable ^ide to the difficult subject with which it deals. . . . 
An excellent book."— Law QuarUrly Review, April, 1907. 

EVIDENCE.— Bodington.—F«20 « French Law.*' 
Wills' Theory and Practice of the Law of Evidence— Bv Wir. 
WiLUB, Esq., Barrister-at-Law. Second Edition. By the Author 
andTH0BNT0NLAWB8,Esq.,Barri8t6r-at-Law. DemySvo. 1907. 15». 

« Contains a large amount of Tmlnable information, verf tersdjr and 
aeeuratdy oonveyed.*'— Later Time; 

EVIDENCE ON COMMISSION.— Hume-Williams and 
Macklin's Taking of Evidence on Commission i including tlierein 
Special Examinations, Letters of Bequest, Mandamus and Examina- 
tions before an Examiner of the Oourt. Second Edition. By W. E. 
HuiCB-WiLLUiiB, Esq., ElO., and A. Bomsb VLaxsxux, Esq., Bar- 
rister-at-Law. DemySyo. 1903. 12«. 6/^. 
** An accurate and complete manual on Hiis important bmnrh of th«> law. 
Everj point that is likelv to occur in practice has Deen not«d, and there are 
appendices of statutes, nues, orders, precedents."— Law Timea, 

EXAMINATION GUIDES.— Bar Examination Guide. By 

H. D. Woodcock, and R. 0. Mazwxll, Esqrs., Barnf>t4>rf4-Ht-T^w. 

Vols. I. to V. (1896-1899). Each, ntt 7*. ^. 

Barham's Students' Text- Book of Roman Law. By C. Nicolas 

Babhak, Esq., Barrister-at-Law. Demy 12mo. 1903. Net, 2«. %d. 

'* This if a first primer of Boman Law for the beginner. It in plain and clear, 

is well arranged, and so simply put that any student can follow it. "— Laio Studenfe 

Journal, 

EXECUTIONS.— Edwards' Law of Execution upon Judgments 
and Orders of the Chancery and Queen's Bench Divisions. 
By 0. J. Edwabds, Esq., Barrister-at-Law. Demy 8vo. 1888. 16«. 

EXECUTORS. — QofRn's Testamentary Executor in England 
and Elsewhere. By B. J. B. Gk>FFiN, Esq., liarristtT-at-Lsw. 
DemySyo. 1901. bt, 

Macaskie'sTreatiseonthe Law of Executors and Administrators, 
By S. 0. Maoaszib, Esq., Barrister-at-Law. dyo. 1881. 10s. M, 

Williams' Law of Executors and Administrators.— Tenth Edition. 
By the Bight Hon. Sir Boujn) YAUOHAir Wzluams. h Lord .TuHtire 
ox Appeal, and Abthxtb Bobebt Inofek, Esq., one cf His Majesty's 
Connsel. 2 yols. Boy. 8yo. 1906. 4/. 

" We cannot call to mind any work of recent times of greater ^uf horif jr than 
' Williams on Executors.' It is one of our legal classics, and is unri valK r) in the 
width of its range, the accuracy of its statements, and the sounHn^'rH • f itt Uw. 
The new edition is worthy of tiie great reputation of the work, and evuy prudeiit 
practitioner will do well to possess himself of a cam,"— Law Tim^tt 

** This book— the standard work on its subject— u a storehoaDc uf learning on 
every point of adminittxation law, and has been completely broughi up lo dAte." 
— Law Journal. 

** It iB facile prineepe the leading authority on the subjects with vhii h it dealp, 
and is a work which every prsctitioner should possess and no libraiy should le 
without."— La«a Quarterly Beview, 

\^ Ail itandard Law Wcrkt ar$ kept in Stock, in law calf and other Hndinffs, 
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BXECVTORS'-continued. 

Williams' Law relating to Legal Representatives. — Beal and 

Personal. By Stdnbt E. Willumh, Esq., Aathor of ''Law of 

Aooount/* *' OutlineB of Equity," &o. Demy 8vo. 1899. 10«. 

*'We can oommend to both brancliM of tha pirofeMioii, and more mpetUXtj 
to ■olioiton.*'— Lav Timis. 

EXECUTORS (Corporate).— Allen's Law of Corporate 
Executors and Trustees. By Ebhest Knro At.t.ktt, Esq., Bar- 
rister-at-Law. DemySvo. 1906. 6*. 

EXTRADITION.— Biron and Chalmers' Law and Practice of 
Extradition. By H. C. Bibon and KmnraiH E. Ghalkbbs, Esqrs., 
Barristers-at-Law. Demy Sto. 1903. IK 

** The whole book is eminently practical, and the pvactioe and prooednre an 
dearly and ably diecumed."— Low Tim«$. 

**A very satisfactory and practical collection of the treaties and statatet 
veUtiiig to extradition and fngitiYe offenders, with an interesting inteoduotion. 
a commentary on the text of the statntes and treaties, and » yalnabie alphabetical 
list showing what crimes are comprised in the particnlar treaties."— I^io Joumai. 

FACTORIES AND VfORKSHOPS.-Rueggand Mossop's 
Law of Factories and Workshops. By A. H. Rttboo, Esq., K.C., 
and L. Mosbop, Esq., Banister- at-Law. Demy 8yo. 1902. 12«. M, 

FAR My LAVf OF.— Dixon's Law of the Farm i includiiig the 

Gases and Statutes relating to the subject ; and the Agricultural 

Customs of England and Wales. Sixth Edition. By Aubbxt J. 

Spxkosb, Esq., Barrister-at-Law. Demy 8vo. 1904. 1/. 6<. 

*' A complete modem compendium on agricnltaral matten.''~£€N9 Tim4», 

FIXTURES.--Amos and Ferard on the Law of Fixtures, Third 
Edition. By C. A. Fkbabd and W. Howlaiid Bqbxbib, Esqrs., Bar- 
risters-at-Law. DemySyo. 1888. 18«. 

FORMS.— Chitty's Forms of Civil Proceedings in the King's 

Bench Division of the High Court of Justice, and on Appeal 

therefrom to the Court of Appeal and the House of Lords.— 

Thirteenth Edition. By T. W. OHrrrr, Esq. , a Master of the Supreme 

Court, HsBBEBT Ghittt, Esq., Barrister-at-Law, and P. E. Yizabd, 

Esq., of the Central Office. Boyal 8yo. 1902. U. 16<. 

**The book is accurate, reliable and ezhanstiye."~^{tettor«' Journal, 

"The forms are practically ezhaustiTe, and the notes very gpod^ so that this 

edition will be invaluable to practitionen whose work is of a utigioas kind."^ 

Law Journal, 

Danieirs Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court of Justice and on Appeal 
therefrom. — Fifth Edition, with summaries of the Rules of the 
Supreme Court; Practical Notes; and references to the Seyenth 
Edition of Daniell's Chancery Practice. By Ceablbs Bttsnxt, 
B.A., a Master of the Supreme Court. Boyal 8yo. 1901. 21, lOs. 
** The standard work on Chancery Prooeduxe."— .Lew QuarUrlg Stview. 

Seton.— rWtf "Equity." 

Wolsten holme's Forms and Precedents.—Adapted for use under 
the Conveyancing Acts and Settled Land Acts, 1881 to 1890. Sixth 
Edition. Boyal 8yo. 1902. 1/. U. 

\* AU stamktrd Law Work* ar$ k^pi in Stocky in law calf andothtr bindinfq. 
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FRENCH LA^Mf.-Bodington's Outline of the French Law of 
Evidence.— By Olivbb E. Bodinoton, Esq., Barrister- at-Law. 
Demj 8vo. 1904. 5«. 

Cachard's French Civil Code. — By Hxitbt Caohard. B.A., 
Goonsellor-at-Law of the New York Bar, Licenoie en Droit de la 
Faculty de Paris. Demy 8to. 1895. XL 

Qoirand's Treatise upon French Commercial Law and the 
Practice of all the Courts.— With a Dictionary of French JudidNl 
Terms. Second Edition. By Lbopold Gk>iBAin), Lioenci^ en Droit. 
DemySvo. 1898. U, 

Qoirand's Treatise upon the French Law relating to English 
Companies carryinff on Business in France.— By Lbopoix 
GoQULHD, French Solicitor. Crown 8to. 1902. ^et, 2s. &d. 

Kelly.— Fttfo '* Marriage." 

Sewell's Outline of French Law as affecting British Subjects.— 

By J. T. B. Sbwbll, LL.D., Solicitor. Demy 8vo. 1897. 10«. 6d, 

GAMBIA. — Ordinances of the Colony of the Gambia. With 

Index. 2 Vols. Folio. 1900. Xrt, 3/. 

GAME LAVfS.— Warr/s Qame Laws of England. With an 
Appendix of the Statutes relating to Glame. By G. Taylob Wabbt, 
Esq., Barrister-at-Law. Royal 12mo. 1896. 10«. 6d. 

GOLD COAST.— Ordinances of the Qold Coast Colony and the 
Rules and Orders thereunder. 2 vols. Boyal87o. 1903. 3/. 10«. 

GOOD^Mf ILL.— Allan's Law relating to Qoodwill.— By ChablbsE. 
ALLAii,M.A.,LL.B.,E8q., Barrister-at-Law. DemySvo. 1889. 7t,6d. 
Sebastian.— Fkfo "Trade Marks." 

HACKNEY CARRIAGES. — Bonner & Farrant. — FuJ^ 
"Motor Cars." 

HOUSE TAX.— Ellis' Quide to the House Tax Acts, for the 
use of the Payer of Inhabited House Duty in England.— By 
Abteub M. Elzjs, LL.B. (Lond.), Solicitor. Royall2mo. 1886. 6s. 

HUSBAND AND VflFE.— Lush's Law of Husband and Wife, 
within the jurisdiction of the Queen's Bench and Chancery 
Divisions. ByCMoKTAOUBLusH, E^., Barrinter-at-Law. Second 
Edition. By the Author and W. H. OBiFPrrH, Euq., Barrister-at- 
Law. Demy8vo. 1896. 1/. 6s. 

** This book wiU oertainlv be ooiuulted when difficultiee arise reUitive to the 
position of married women." — Law Journal. 

INCOME TAX.— Buchan's Law relating to the Taxation of 

Foreign Income. — By John Buohan, Esq., Barrister-at-Law, 

with Preface by the Right Hon. R. B. Haldane, K.C, M.P. Demy 

8yo. 1905. lOs. 6d. 

'* A learned and able treatise."— iSo/id'or** Journal. 
** A text book of great ralVLe.**—Law Journal. 

Ellis' Quide to the Income Tax Acts.— For the nae of the English 
Income Tax Payer. Third Edition. By Abthxtb M. Ellib, LL. b. 
(Lond.), Solicitor. Royal 12mo. 1893. 7s. 6d. 

Robinson's Law relating to Income Tax; with the StatutcH, 
Forms, and Decided Cases in the Courts of England, Scotland, and 
Irelano. — By Asthxjb Robinson, Esq., Barrister-at-Law. Hoyal 
8yo. 1896. 1/. is. 

Whybrow's Income Tax Tables. — By G. H. Whtbbow, E^q.. of the 
InoomeTax Repayment Branch, Somerset House. Demy8vo. 190.5. 5«. 

" This ia a very nsef al book, and will be f >and of ezcepti mal value to 
bankers, solicitors, oflid da of public companies and other prjfeeaiooal men.'*— 
Fmancial Timss. 

%* All standard Law Works art kept in Stock, in law ealf and other hin-iingM. 
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INDIA. — Ilbert's Government of India.— Second Edition. By 
Sir CoxTBTKNAY Ilbkbt, K.C.S.I. Demy 8vo. 1907. Net, 10*. 6rf. 

INDICTMENTS.-Bowen-Rowlands.— r«20 « Criminal Law.** 

INLAND REVENUE. — Highmore's Sumnfiary Proceedings 
in Inland Revenue Cases in England and Wales. Inolading 
Appeals to Quarter Seesions and by Speoial Case, and Proceeding's 
by Collector's Warrants for Recovery of Duties of Excise and Taxes. 
Third Edition. By N. J. Hiobicobb, Esq., Barrister- at-Law, 
Assistant Solicitor of Inland B«Yenue. Boy. 12mo. 1901. 7«. 6if. 
Highmore*s Inland Revenue Regulation Act, 1890, as amended 
by the Public Accounts and Charges Act, 1891, and the Finanoe 
Act, 1896, with other Acts ; with Notes, Table of Cases, &o. By 
Kathakibl J. HiOBMOBB, Esq., Barrister-at-Law, Assistant Solioitor 
of Inland Revenue. Demy 8vo. 1896. 7<. M. 

INSURANCE.— Arnould on the Law of Marine Insurance.— 

Seventh Edition. By Edwabd Louis db Habt and Ralph Iuff Sdcet, 

Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. 1901. ZLZa, 

** The autbora have availed themselve* of the advice and aaristance of men of 
practical exi>erience in marine inaurance. ho that the book may be relied on as 
accurate from a buaine^ as well as from a legal point of view. The book can 
beat be described by b»f one word ' excellent.' "—Law Jountal. 

De Hart and Simey's Marine insurance Act, 1906. With Notes 
and an Appendix, oontaining- the material provisions of the Statutes 
relating to the Stamping of Marine PolicieH. By Edwabd Louis 
DsHABTand Ralph Iuff Sixbt, E«qre., Barristers-at-Law, Joint 
Editors of ^' Amonld on MariDO Insurance *' and ** Smithes Mercan- 
tile Law." Royal 8vo. 1907. 6«. 

** The notes to the Roctions of the Act are extremely well don^, and the 
reference!* to cases are full. . . . Wc can imagine no more useful guide to the 
new Act.**— /^to Journal^ April 18, J9«)7. 

INTERNATIONAL LAW. - Bate's Notes on the Doctrine of 
Renvoi in Private International Law.— By John Pawlky Batb, 
Esq., Reader of International Law, &o., in the Inns of Court. 8vo. 
1904. Net 2*. 6rf. 

Dicey.— Vide " Omflict of Laws." 

Hall's International Law.— Fifth Edition. By J. B. Atlat, Esq., 
Barrister-at-Law. Demy »vo. 1904. Net, \l 1«. 

Hall's Treatise on the Foreign Powers and Jurisdiction of the 
British Crown. By W. E. Hall, Esq., Barrister-at-Law. Demy 
8vo. 1894. 10c. U, 

Higgins' The Hague Conference and other International Con- 
ferences concerning the Laws and Usages of War — Texts of 
Conventions, with Notes. — By A. Pbabob Hioanre, M.A., LL.D., 
sometime Scholar of Downing College. Royal 8vo. 1904. Net, 3«. 

Holland's Studies in International Law.— By Thokas Ebsxinb 
HoLLAifD, D.C.L., Barrister-at-Law. Demy 8vo. 1898. 10<. 6i. 

Holland's Qentilis Alberici de lure Belli Libri Tres.— Edidit 
T. E. Holland, LCD. Small 4to., half morooco. 1/. 1«. 

Nelson's Private International Law.— By Hobaob NEiaov, Esq., 
Barrister-at-Law. Roy. 8vo. 1889. 1/. U, 

Rattigan's Private International Law.— By Sir Wxlliaii Herbt 
Rattioan, LL.D., E.C. Demy 8vo. 1896. 10«. 6if. 

*' Written with admirable cleameaB."— JLow Jtmmal. 

*«* AU»itandard Law Workt are kept in Stock f in Imo calf and other bindmgs. 
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INTERNATIONAL I. AW— contimmi. 

Walker's History of the Law of Nations.— Vol. I., from the Earliest 
TimeB to the Peace of Westphalia, 1648. By T. A. Walkeb, M.A., 
LL.D., Esq., Bamster-at-Law. Demy 8vo. 1899. Net, \0s. 

Walker's Manual of Public International Law.— BjT. A. Wazxbb, 
M.A., LL.D., Esq., Barrister-at-Law. Demy 8vo. 1895. 9s^ 

Westlake's International Law. — Chapters on the Principles of Inter- 
national Law. B7J.Wbbtlazx,K.G.,LL.D. Demy8T0. 1894. 10«. 

Westlake's I nternational Law.— Part L Peace. By J. Wbstulzx, 
Z.O., LL.D. Demy 8vo. 1904. Net, 9«. 

Wheaton's Elements of International Law ; Fourth English 
Edition. Inolading a translation of the Anglo-French Agreement. 
By J. B. Atl^t, M.A., Banister-at-Law. Boyal 8to. 1904. U. 12«. 
The leading Amerioan and Xnglish work on Litemational Law. 
'* YHkeaton itandi too high for «ritidBm.'*— Low Tlm$», 
**Weoonin«talateMr. Atlayomthe skill and diaoretion with wbioh he hat 
perfonned the task of editing a atandard treattae on international law." —Law 
Journal, 

INVESTIGATION OF TITLE.— Jackson and Qosset's In- 
vestigation of Title. — Being a Practical Treatise and Alphabetical 
Dig^t of the Law connected with the Title to Land, with Precedents of 
Reqnisitioiis. By W. Howland Jaokson and Thobold Qceesr, Esqrs. , 
Barristers- at-Law. Third Edition. By W. Howland Jackson, 
Esq., Barrister-at-Law. Demy 8vo. 1907. 15«. 

" Wai be of real help to the busy oonve7anoer."'-L0i0 Notes, 
JUDGMENTS AND ORDERS.-Seton.— Fii^ « Equity." 

JURISPRUDENCi^— Holland's Elements of Jurisprudence. 
—Tenth Edition. ByT.E.HoLLA2n>,K.G.,D.C.L. 8yo. 1906. I0s,6d. 
Markby's Elements of L.aw, Sixth Edition. By Sir Wnxzix 
Maszbt, D.C.L. Demy 8vo. 1905. I2a. td. 

JURY LAVf 8.— Hu band's Practical Treatise on the Law relat- 
ing to the Qrand Jury in Criminal Cases, the Coroner's Jury, 
and the Petty Jury in Ireland. — By Wx. G. Hxtband, Esq., 
Barrister-at-Law. Royal 8vo. 1896. Net, \l 5s. 

JUSTICE OF THE PEACE.— Magistrates' Cases, 1894 to 
1906. — Oases relating to the Poor Law, the Criminal Law, 
Licensing, and other subjects chiefly connected with the duties and 
office of Magistrates. 1894 — 1906. £aeh, net 11, 

%* These Beports, published as part of the Law Journal Reports, 
are issued Quarterly. £aeh Part, net bs. 

Annual Subeeription, payable in advanee^ lbs, post free, 
Shirley's Magisterial Law. — An Elementary Treatise on Magisterial 
Law, and on the Practice of Magistrates' Courts. Second Edition. 
By LeonabdH.Wsst, LL.D., Solicitor. Demy 8vo. 1896. 7«. 6rf. 
Wigram's Justice's Note-Book. — Containing a short account of the 
Jurisdiction and Duties of Justices, and an Epitome of Criminal Law. 
Seventh Edition. By Hbnbt Wabbubion and Leonabd W. Ebbshaw, 
Esqrs., Barristers-at-Law. Boyal 12mo. 1900. IQs, Bd, 

**The mformation given is eomplete and aooonte."— 2^w Journal, 
*9* All standard Law Works are kept in Stock, in law ealfand other bindings. 
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LAND CHARGES ACTS. — Eaton and Purcell's Land 
Charges Acts, 1 888 and 1 900. —A Praotioal Ghiide to Registratioii 
and Searches. By Ebnbst W. Eaton, Esq. , Senior Clerk, Land Charges 
Department, Land Registry, and J. PoTiraz Pttbcell, Esq., of the same 
Department, Barrister-at-Law. Royal 12mo. 1901. Net^ 2«. 6if. 

LAND LAVf .-nJenks' Modern Land Law. By Edvabd Jenks, 
Esq., Barrister-at-Law. Demy 8vo. 1809. 15«. 

LAND TAX.— Bourdin's Land Tax.— An Exposition of the Land 
Tax. Inclnding the Latest Jndioial Decisions, and the Changes in the 
Law effected by the Taxes Management Act, Ac. Fonrth Edition. By 
the late Fbedbbiox Huicphbbtb, Depnty Ragistrar of Land Tax ; and 
Digests of Cases decided in the Courts by Cbablbs C. Atohibov, 
Deputy Registrar of Land Tax. Royal 12mo. 1894. It, 6d, 

Atchison's Land Tax.— Changes EfPected in the Processes of Assess- 
ment and Redemption by Part VI. of the Finance Act, 1896 (59 & 60 
Vict. c. 28). By Cbablbs C. Atohibon, Deputy Registrar of Land 
Tax. Royal limo. 1897. {A Suppl&rmnt to above.) Net^ 2s. 6d. 

LAND TRANSFER.— Brickdale and Sheldon's Land Trans- 
fer Acts, 1876 and 1897.— With a Commentary on the Sections of 
the Acts, and Introductory Chapters explanatory of the Acts, and the 
Conyeyancing Practice thereunder ; also the Land Registry Rules, 
Forms, and Fee Order, Orders in Council for Compulsory Registra- 
tion, &c., together with Forms of Precedents and Model Registers, 
&c. By C. FoBTBSOUB Bbigzdalb, Registrar at the Land Registry, 
and W^ R. Sheldon, Esqrs., Bairisters-at-Law. Second Edition. 
By C. FoBTBSouB Bbiokdalb, Esq., Banyster-at-Law. Royal Svo. 
1905. 1/. 5s. 

"The seoond edition of this book will be weloomed by the praetitioner who 
has to do with registered land, or with oonveyandng of any kind in Ixmdon, 
where registration on sale is now oompnlsoiy."— ixno QuarUrly Beview. 

** Ck)ntains not only lengthy and yalnable notes and annotations on the Land 
Transfer Acts and Rules, but also full and separate dissertations on the law, 
procedure, and practice thereunder."— Xow Tim«M. 

Hogg's Precedents. — Vide ** Conveyancing." 

Jenninga and Kindersiey's Principles and Practice of Land 

Registration under tiie Land Transfer Acts, 1875 and 1897 ; 

with the text of the Acts and the Roles and Fee Order of 1903. By 

A. R. C JBNNiNas, LL.B., and G. M. Kindbbslbt, Esqrs., Bar- 

risters-at-Law, and of the Land Registry. Roy. 8vo. 1904. I2s.6d. 

** The principles and practice of land registration are set forth in a dear and 
oondse manner oy the authors in their dissertations and notes."— Xa«0 Timet. 

LANDLORD and TENANT.— Redman's Law of Landlord 

and Tenant. — Liduding the Practice of Ejectment. Fifth Edition. 

By JosBPH H. Rbdicav, Esq., Barrister-at-Law. 8yo. 1901. 1/. 6s. 

** We can confidently recommend the pr ese nt edition."— Xoto JournaL 

Woodfall's Law of Landlord and Tenant.— With a full Collection 

of Precedents and Forms of Prooedore ; containing also a collection of 

Leading Propositions. Seyenteenth Edition. By J. M. Lblt, Esq., 

Barrister-at-Law. Roy. Svo. 1902. 1/. 18«. 

**Woodfall is really indispensable to the practising lawyer, of whatever 
degree he may he."— Law JournaL 

*^* JU stofHlard Law Works are kept m Stocky in km ealf and other binding. 
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LANDS CLAUSES ACTS.— Jepson's Unds Clauses Acts; 

with DeoisioiiB, FormB, and TaUes of Coats, Second Edition. Bj 

J. M. LiOHTWOOD, Esq., BarriBter-at-Law. DemySvo. 1900. 1/. Is. 

*' This work, in its new and fkraotically re-written form, may be deecribed u a 

handy and well-arranged treatise on the Land« Qauaes AJoi»."—8oluiUors* Journal, 

LAVf JOURNAL REPORTS.— Edited by John Hbwb, Esq., 
Barrister- at-Law. Published monthly. Annual SuhMripHon : — 
Reports and Pablio Gleneral Statutes Net, 3/. U, 

RopB. Stats. & Mews' Annual Digest (luued Quarterly) Net, 3/. 10<. 
Thin paper Edition, forming one handy Vol. for the year Net, Zl. is. 
Or, without the Statutes Net, Zl, 

The Law Journal weekly, W. extra. 

Synopsis of Contemporary Reports, 1832 to 1905. Net, 5s. 
Law Journal Quinquennial Digest. — Fuif ** Digests." 

LAVf LIST.— Law List (The).— Comprising the Judges and Officers 
of the Courts of Justioe, Counsel, Speoial Pleaders, Conveyancers, 
Solicitors, Proctors, Notaries, &c., in England and Wales; the 
Circuits, Judges, Treasurers, Registrars, and High Bailiffs of 
the County Courts; Metropolitan and Stipendiary Magistrates, 
Official Receivers under the Bankruptcy Act, Law and Public 
Officers in England, Colonial and Foreign Lawyers with their 
English Agents, Clerks of the Peace, Town Clerks, Coroners, Com- 
missioners for taking Oaths, Conveyancers Practising in England 
under Certificates obtained in Scotland, &c., &c. Compiled, so far 
as relates to Special Pleaders, Conveyancers, Solicitors, Proctors and 
Notaries, by H. F. Babtlett, I.S.O., Controller of Stamps, and 
Registrar of Joint Stock Companies, and PuhUshed by the Authority 
of the Commissioners of Inland Revenue and of the Law Society. 
1907. Net, lOs, 6d, 

LAVf QUARTERLY REVIEVf.— Edited by Sir Fbbdbbiox 
Pollock, Bart., D.C.L.,LL.D. Vols. I.— XXII. (with General Indices 
to Vols. I. to XX.) Royal 8vo. 1886-1906. Each, VU. 

^Sf' Annual Subscription post free I2s, 6d., net. Single numbers, each bs, 
** A little eritieism, a few quotations, and a batch of anecdotes, 
afford a sauce that makes even a quarter's law reporting amusing 
reading." — Law Journal, 

*<The greatest of legal quarterly reviews ... the aeries of 
* Notes ' always so entertaining and illustrative, not merely of the 
learning of the aecomplished jurist (the Editor) but of the grace 
of language with whieh such learning ean be unfolded.**— Latr Jour. 

LAVfYER'S ANNUAL LIBRARY— 

(1) The Annual Practice.— Snow, Bttbhet, and SrBzzraBE. 

(2) The A. B. C. Guide to the Practice.— Stbinosr. 

(3) The Annual Digest.— Mbwb. {Also Issued Quarterly.) 

(4) The Annual Statutes.— Lelt. 

(6) The Annual County Court Practice. — Sictlt. 
(^ Annual Subscription payable in adtr.nee. (a) For Complete Series, as 
above, delivered on the day of publication, net^2l, Ss. (3) Nos. 1,2, 
3, and 4 only, net, U, 18#. {J[f A. B. C. Guide is not wanted 2s. Od. 
may be deducted from subscription to series (a) or {b),) {e) Nos. 3, 4. and 
5 only, netf II. 16«. (Carriage extra, 2s.) Full prospectus forwarded on 
application, 

*^* AU standard Law Works are kept in Stock, in law calf and other bmdinys. 
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LA^MfYER'S COMPANION.- Fui0*<Diai7." 

LAVfYER'S OFFICE.-The Modern Lawyer's Office: being 
Suggestions for Improvements in the Organization of Law OfBoen and 
for the adoption of certain American Appliances and Business Methods. 
By A SoLicroB op the Supbkme Coitbt. Royal 12mo. 1902. 6*. 

LEADING CASES.-Ball's Leading Cases, rtde « Torts." 

Shirle/s Selection of Leading Cases in the Common Law. With 

Notes. By W. S. Shiblbt, Esq., Barrister-at-Law. Seventh Edition. 

By RzohabdWatbon, Esq., Barrister- at-Law. DemySvo. 1904. 16<. 

**The selection is very larffe, thongrh all are distinctly ' Leading Caaea,' and 
the notes are by no means the least meritorious part of the ■work.**— Law JounuU, 

Warburton's Selection of Leading Cases in tlie Criminal Law. 
With Notes. By Hknbt Wabbubtov, Esq., Barrister-at-Law. 
Third Edition. DemySvo. 1903. 12$, 6d, 

**The cases have been well selected, and airanged, . . . We consider that 
it will amply repay the student or the practitioDer to read both the oases and the 
notes."— J^iMtiea o/tM» Puee. 

LEGAL HISTORY.— Deans'Student's Legal History.— Second 
Edition. By R. Stobby Dbans, Esq., Barrister-at-Law. Demy 8vo. 

1905. 6«. 
LEGAL INTERPRETATION.-Bears Cardinal Rules of 

Legal Interpretation.— Collected and Arranged by Edwabd Bbal, 
Esq., Barrister-at-Law. Boyal 8to. 1896. 12<. 6d. 

LEGISLATIVE METHODS.-llbert's Legislative Methods 
and Forms.— By Sir Coubtknat Ilbebt, K.C.S.I., C.I.E., Parlia- 
mentary Counsel to the Treasury. Demy 8vo. 1901. 16«. 

LEXICON.— rw2f "Dictionary." 

LIBEL AND SLANDER.— Odgers on Libel and Slander.— 
A Digest of the Law of Libel and Slander : and of Actions on the 
Case for Words causing Damage, with the Evidence, Procedure, 
Practice, and Precedents of Pleadingps, both in Civil and Criminal 
Cases. Fourth Edition. By W. Blaxm Odobbs, LL.D., one of His 
Majesty's Counsel, and J. Bboiclst Eaxbs, Esq., Barrister-at-Law. 
Boyal 8vo. 1906. 1/. 12*. 

*'A standard and exbanrtive treatise on the law of defamation aod allied 
topias." — Zmw QuarUrly Beview. 

** The most aoientiflc of all our law books In its new dree* this ▼olume 

is secure of an appreciative professional wdcome."— L<iti> Timet. 

** The general opinion of the profession has always aooorded a high place to 
Vx, Blake Odgers' learned work."— L<iv Journal, 

LICENSING.— Slocombe's Licensing Act, 1904, Simply Stated. 
—Second Edition. By Alfbed J. Slooombb, County Borough Police 
Court, Huddersiield. Demy 8vo. 1906. iV'rt, 2«. 

Talbot's Law and Practice of Licensing.— Being a Digest of the 
Law regulating the Sale by Retail of intoxicating Liquor. With 
a full Appendix of Statutes, Bulee and Forms. Second Edition. By 
Geobox John Talbot, Esq., Barrister-ut-Law. Koyal l2mo. 

1906. ]0«. 6d. 

** His method gives prof essiooal moi a guide to the legislation afforded by 
no other book."--i«w Journal. 

"The distinotiye feature ot it is that the exposition of the law is arranged in 
the form of a code.'*— Low; Quarterly Review. 

*«* AH tUmdard Law Work* are kept in Stock, in law eaJf and other bindinfft. 
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LIGHT.— Fuif **£aaementB.'' 

LIGHT RAILVfAYS.— ru^'Tramways.'* 

LOCAL AND MUNICIPAL GOVERNMENT.-Bazal- 

getteand Humphreys' Law relating to County Councils.~Third 
Edition. By Gbqbob Hxtxphbxtb, Eaq. Boyal 8to. 1889. 7«. 6d, 
Bazalgette and Humphreys' Law relating to Local and Muni- 
cipal Qovern ment. By C. Nobicah Bazalgbitb and G. HirMFHBBTB, 
Eeqn., Barristera-at-Law. Snp. rojral 8to. 1888. ZL Zt. 

LONDON BUILDING ACTS.-Cohen's London Building 
Acts, 1 894 to 1 905. With Introductionfl and Notes, and the Bye- 
Laws, Regulations and Standing Orders of the CouDcil, &c., &c. By 
E.Arakie Cohen, Esq., Barrister-at- Law. Boyal 8vo. 1906. 26s. 
** These important statatee (the liondon Building Acts) are here collected in 
one neefol v jlume, which indades the Act of 1906. The notee to the various 
s^'CtionB are carefully writt«»n. and afford valuable assi^ftanoe to the practiiioner. 
The work is a decided aoquiaition to t»»e library of the local government lawyer, 
and may be safely reoonunendei as a guide to the diflBcultieH of the Building 
AjDta."—Lnw Times. 

Craies' London Building Act, 1894} with Introduction, Notes, 
and Index, and a Table showing how the Former Enactments 
relating to Buildings have been dealt with.— By W. F. Obahs, Esq., 
Barrister-at-Law. Royal 8vo. 1894. 5». 

LONDON LOCAL GOVERNMENT. — Hunt's London 
Local Government. The Law rehiting to the London County 
Council, the Vestries and District Boards elected under the Metropolis 
Management Acts, and other Local Authorities. By John Hunt, 
Esq., Barrister-at-Law. 2 yoU. Royal 8vo. 1897. 3/. 3<. 

LUNACY.— Heywood and Masse/s Lunacy Practice.— Part L : 
DisssBi^TiONS, Forms and Precedents. Parts II. & III. : Thb 
Lttnaot Aotb, 1890 and 1891, and Rules fully Annotated, and an 
Appendix, with Precedents of Bills of Costs. Third Edition. By 
N. AsTHUB Hbtwood and Abnold S. Mabsbt, Esqn., Solicitors, and 
Ralph C. Romeb, Esq., First Class Clerk in the Office of the Masters 
in Lunacy. Royal 8vo. 1907. 25«. 

" In its new and more \-aluable form the work should be very welcome to all 
who have to do with this branch of law."— I^ito Timeg^ May 11, 1907. 

'* In itt( enlarged f irm the work deserves the favour of the legal profeasiun.'* 
—Law Journal^ June 1, 1907. 

MAGISTRATES' PRACTICE and MAGISTERIAL 
I^Vf.— ride << Justice of the Peace." 

MARINE INSURANCE.- Fwif<<In8uianoe." 

MARITIME DECISIONS.— Douglas' Maritime Uw Deci- 
sions.— Compiled by RoBT. R. Douglas. Demy 8vo. 1888. 7«. M. 

MARRIAGE.— Kelly's French Law of Marriage, Marriage Con- 
tracts, and Divorce, and the Conflict of Laws arising there- 
from. Second Edition. By OleyxbE. Bodinoton, Esq., Barrister-at- 
Law, Licend^ en Droit de la Faculty de Paris. Roy. 8vo. 1895. 1 /. 1<. 

MARRIED VfOMEN'S PROPERTY.-Lush's Married 
Women's Rights and Liabilities in relation to Contracts, Torts, 
and Trusts. By Mqntaoxtb Lush, Esq., Barrister-at-Law, Author 
of " The Law of Husband and Wife." Royal 12mo. 1887. 6<. 

*9* A U tUmdard Lmc Works ar$ k$pt m Stocky m U^w oa^mtdothsr bin^kn^s. 
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MEDICAL PARTNERSHIPS. — Barnard and Stocker's 
Medical Partnerships, Transfers, and Assistantships. — Bj 
WnuLm Babhabd, Esq. , BarriBter-at-Law, and G. Bxbtbam Stockeb, 
Esq., Managing Director of the Soholastio, Glerioal and Medioal 
AfMHKoation (Limited). Demy 8to. 1895. lOs, M. 

MERCANTILE LA Vf.— Smith's Conr>pendium of Mercantile 

Law.— Eleventh Edition. By Edwabd Loxna db Habt, M.A., 

LL.B., and Ralph Iliff Sdcbt, B.A., Eaqrs., Barristers-ai-Law. 

2 yoIb. Boyal Sto. 1906. 2/. 2$. 

** Of the greatest valiie to tiie mermntile lKwjtr**^Lmw T\mm. 

"One of the meet eriwitiflo tr c a tie ee eztant on menentfle VKw,*'—8olieiUfn^ JU 

Tudor's Selection of Leading Cases on Mercantile and Maritime 

Law.— With Notes. By O. D. Tudqb, Esq., Barriflter-at-Law. 

Third Edition. Royal 8vo. 1884. 21.2$. 

MERCHANDISE MARKS ACT. — Payn's Merchandise 
Marks Act, 1887.— By H. Patv, Barrister-at-Law. Boyal 12mo. 
1888. 3#. U. 

MINES AND MINING.-Cockburn.— Fu£<r«Goal." 

MORALS AND LEGISLATION.- Bentham's Introduction 
to the Principles of Morals and Legislation. — By Jmbmmy Bnr- 
THAM, M. A., Bencher of Lincoln's Inn. Grown 8to. 1879. 6$. Sd. 

MORTGAGE.— Beddoes' Concise Treatise on the Law of Mort- 
gage. — By W. F. BsDDon, Esq., Barriater-at-Law. 8yo. 1893. 10«. 
** A i^lUble and neefal little manoaL" - Law Student^ Journal. 
** We can oordiallx recommend this work to » practitioner who likea to hsre 
ktonU compact books at hand on all sabjeotB."— L<n» Ifotet. 

Coote's Treatise on the Law of Mortgages.— By the Ute Riohabd 
HoLXBS CooTB, Esq., Barrifiter-at-Law. Seventh Edition. By 
Stpwkt Edwabd Williams, Esq., Barrister-at-Law, Author of 
''The Law relating to L^^ RepreAentativee,'* *<Tbe Law of 
Acoonnt,*' &c. 2 yola. Royal 8vo. 1904. Zl. 3«. 

**The work is very complete, and as » standard book is one to which the 
lawyer may torn for aJmoet any point he needs in connection with its subject." — 
Law Studenttf Jownal. 

** It is essentially » practitioner's book, and we prononnoe it * one of the 
hett.*'*-LawNote*. 

MOTOR CARS.— Bonner and Farrant's Law of Motor Cars, 

Hackney and other Carriages.— An Epitome of the Law, Statutes, 

and Regulations. Second Edition. By G. A. Bohnbb and H. G. 

FASBA19T, Esqrs., Barrifiters-at-Law. DemySvo. 1904. 12m. 6d. 

** Caiefolly revised and brought up to date **—Law Timet. 

NAVY.- Manual of Naval Law and Court Martial Procedure; 
in which is embodied Thring*s Criminal Law of the Navy, together 
with the Naval Discipline Act and an Appendix of Practical 
Forms.— By J. E. R. Stbphbns, Esq., Barrister-at-Law, G. E. 
GiFFOBD, Esq., C.B., Fleet Paymaster, Royal Navy, and F. 
Habbisoh SiOTH, Esq., Staff Paymaster, Royal Navy. Demy 8vo. 
1901. 16*. 

** Well written, excellently amnged, and fully oomprehensiTe.'* —Law Journal. 

NEGLIGENCE.— Smith's Treatise on the Law of Negligence. 

Seoond Edition. By Hobaob Smith, Esq. 8vo. 1884. 12«. 6d. 
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NISI PRIU8.— Rosooe's Digest of the Law of Evidence on the 
Trial of Actions at N isi Pri us.— Eighteenth Edition. Bj ILlubkb 
FowxLL, Esq., Barrieter-at-Law. 2 yoIb. Demf Sto. 1907. 
[Xearly ready,) 21. 2«* 

** ContiniiM to be a vait and donly padud ■toiehoaia of faif onnatioQ on 
piaoCioa at Nid Ptiai."-/xN9 Jtmnml, 

^ InTalaable to a Nid Ftiua praetitioiiflr."— Law QuarUrly BtvUw, 

NORTHERN NIGERIA LAVfS. — Qollan's Northern 
Nigeria l-aw. Boyal8?o. 1905. 21. 2s, 

NOTARY.— Broolce's Treatise on the Office and Practice of a 

Notary of England.— THth a foil oolleotion of Precedents. Sixth 

Edition. ByjAKSsCaAmouNyEeq.yBazrieter-at-Law. DemjSTo. 

1901. 1/. bt. 

**The book it an eminentlj xnaetioal one. and eontaixw a Terr complete 
eoUectkm of notarial preoedents. The editor is to be oongretalated upon the 
ezeontioo of a verj thorough pieee of work."— JLow Journal. 

OATH8.— Stringer's Oaths and Affirmations in Qreat Britain 
and i reland ; being a Golleotion of Statntee, Casee, and Forms, with 
Notes and Praotioal Directions for thenseof OommissionersforOathSy 
and of all Courts of CiTilFrocednre and (Mfioes attached thereto. By 
FaaNGis A. Stbivobb, of the Oential Office, Boyal Oonrts of Justice, 
one of the Editors of the "Annnal Practice." Second Editimu 
Crown 8yo. 1893. As, 

** IndiepeoBable to an (*mmimi(mHM.-—SoMtonf JownaL 

ORANGE RIVER.— The Statute Law of the Orange River 
Colony.— Translstod. Boyal 8yo. 1901. 2/. 2f . 

OTTOMAN CIVIL LAVf.-Qngsby's Medjelle, or Ottoman 
Civil Law.— Translated into English. By W. E. Gbiosbt, IiL.D., 
Esq., Barrister-at-Law. Demy 8vo. 1895. 1/. It. 

PARISH LAVf.— Humphreys' Parish Councils.— The Lawrelat^ 
ing to Parish Councils, being the Local Oovenmient Act, 1894 ; with 
an Appendix of Statutes, together with an Introduction, Notes, and 
a Copious Index. Second Edition. By Gbobob HuMrasm, Esq., 
Barrister-at-Law. Boyal 8to. 1896. 10*. 

Steer's Parish Law. Being a Digest of the Law relating to the 
Civil and Ecclesiastical Goyemment of Parishes and the Belief of the 
Poor. Sixth Edition. By W. H. M^oiriMABa, Esq., Assistant 
Master of the Supreme Court, Begistrar of the Court constituted 
under the Benefices Act, 1898. Demy 8vo. 1899. U 

*' Of great Mnrioe both to lawyers and to paroohialofBoer«.'*~iS9Ke«or«' Jour. 

PARTNERSHIP.— Poilocl('s Digest of the Uwof Partnership. 
Eighth Edition. With an Appendix of Forms. By Sir Fbxdbbiok 
PoiLOOK, Bart., Barrister-at-Law, Author of << Principles of Con- 
tract," " The Lew of Torts," &c. Demy 8vo. 1906. 10#. 

** Practitioners and students alike will welcome a new edition of this worii.*' 
— Law Journal, 

*' Of the ezeention of the work we can speak in terms of the highest praise. 
The language is simple, concise, and dear."— La«o Magasine. 

"Praiseworthy in design, scholarly and complete in eaeoation."— Au. Review. 

\* AU stmdari Law Works are kspt in Stock, in law M^and oih^r bindings. 
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PATENTS.— Edmunds on Patents.— The Law sad Pksotioe of 
Lefcten Fat«iit for Inyentioiis. By LiWB Bsvuass, Eaq., K.C. 
Second Edition. By T. H. Btewmkb, Eeq., Bsizister-ai-Lsw. Boj. 
8yo. 1897. lLl2i. 

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to 
1888, Consolidated with an Index. Second Edition. By LiWB 
Edmuiiim, Esq., K.O., D.Sc, LL.B. Imp. Sto. 1896. JVM, 2$. 6J. 

Johnson's Patentees' Manual. — A TVeatlse on the Law and 
Praotioe of Patents for Inyentiona. Sixth Edition. ByJiiasJoBV- 
BOir, Esq., Barrister-at-Law ; and J. HanT Jonnoir, SoUdtor and 
Patent Agent. Demy 8yo. 1890. 10«.6J. 

Johnson's Epitome of Patent Laws and Practice. Third Edition. 
Grown 8to. 1900. Net, 2«. 6J. 

Morris's Patents Conveyancing. — ^Being s Gdllection of Precedents 
in Gonyeyanoing in relation to Letters Patent lor Inyentions. 
With Dissertations and Copious Notes on the Law and Praotioe. By 
BoBBtt HoBSis, Esq., Barrister-at-Law. Boyal 8to. 1887. 1^ 5t. 

Thompson's Handbook of Patent L^w of all Countries.— By 
Wx. P. Tbomfsov. Thirteenth Edition. 12mo. 1905. If^t, 2t. 64. 

Thompson's Handbook of British Patent L^w. Thirteenth Edition. 
12mo. 1905. Na,M. 

PAlAfNBROKlNG.— Attenborough's Uw of Pawnbroking, 
with the Pawnbrokers Act, 1872, and the Factors Act, 1889, 
and Notes thereon. By GRAsxJBBL.ATTSifBOBOuaHy Esq., Barrister- 
at-Law. PostSvo. 1897. JV#/, 3«. 
PEERAGE L A Vf. -^Palmer's Peerage Law in England: A 
Practical Treatise for Lawyers and Laymen. With an Appendix of 
Peerage Charters and Letters Patent (in English). By Fbakcxs 
Beaxtvobt Palkeb, Esq., Bencher of the Inner Temple, Author of 
♦* Company Precedents," &c. Eoyal 8vo. 1907. 12j. 6d, 
PLEADING.~Bullen and Leake's Precedents of Pleadings in 
Actions in the King's Bench Division of the High Court of 
Justice, with Notes. Sixth Edition. By Ctbil Dodd, Esq., E.C., 
and T. Willes Chutt, Esq., Barrister-at-Law, a Msster of the 
Supreme Court. Boyal 8vo. 1905. 1/. 18#. 
" The stsadsfd work on modem jHmding.**^Lmp J eu r nmL 

Eustace's Practical Hints on Pleading.— By Alex. AimsEsov 
EusTAOB, Esq., Bairister-at-Law. Demy 8vo. 1907. 6*. 

" Especially ufleful to younsr solidton and itudents of both brandiet of the 
l«gal profession."— Low 2'tfn««, May 11, 1907. 

Odgers' Principles of Pleading and Practice in Civil Actions In 

the High Court of Justice.— Sixth Edition. By W. Blaxs 

Odosbs, LL.I)., E.C., Reoorder of Plymouth, Author of << A Digest 

of the Law of libel and Slander." Demy 8yo. 1906. 12<. 6^. 

*'The Btadent or pnotitioner who desires inatraoCioii and praetieal goidaaee 
in onr modem system of pleading cannot do better than pnsscsi himself of 
Mr. Odireni* book."— Loio Journal, 

POISONS.— Reports of Trials for Murder by Poisoning.— With 

Chemical Introductions and Kotee. By G. Latham Baowirx, Esq., 

- Bameter-at-Law, and C. G. Stbwabt, Senior Aarngtant in the Labo- 

ratoiy of St. Thomas's Hospital, Ac. Demy 8yo. 1888. I2t. td. 
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POLICIES.— Farrer.—F«fo ''Vendors and Pnxohaaera." 

POWERS.— Farwell on Powers.— A Condse TreatlBe on Powers. 

Second Edition. B7 OaoBoa Fabwbll, Esq., Q.C. (now a Lord 

Jnstioe of Appeal), assisted bj W. B. Shbldoh, Esq., Barrister- 

at-Law. Boyal 8yo. 1893. U. 5#. 

PRINCIPAL AND AGENT.— WHghVsUw of Principal and 

Agent B7E. BL^CEWOODWBiOBT,Esq.,Barrister-at-Law. Second 

Edition. DemjSvo. 1901. 18«. 

** GlMriy atTAnged sad dearly initiai.**^Lmp Ttmm, 
**Ma7 with oonfldenot be reeommended to all legal ptaetitioiMn as aa aoeo* 
cato and bandy tcoct book on the ■abjecte comprieed in iU"^SoiicUen^ JommoL 
** An eoKoellent book."- Law Qutaimiif SevUw, 

PRIVY COUNCIL LAW.— Wheeler's Privy Council Uwi A 
Synopsis of all the Appeals decided bj the Judicial Committee (indnd- 
ing Indian Appeals) from 1876 to 1891. Together with a precis of the 
Cases from the Supreme Court of Canada. Bj Obobob Whbxlbb, 
Esq., Banister«at«Law, and of the Judicial Department of the Privj 
Counoa. Boyal 8vo. 1893. W. 11«. (Uf, 

PRIZE CASES.— Reports of Prize Cases determined in the 
IHigh Court of Admiralty, before the Lords Commissioners 
of Appeals in Prize Causes, and before the Judicial Com- 
mittee of the Privy Council, from 1745 to 1859.— Edited by 
E. S. BoeooB, Esq., Barrister-at-Law and Admiralty Begistrar. 
2 Vols. BoyiJ 8yo. 1905. ^et, 2/. lOt. 

*' Mr. Boeooe baa evidently edited theae Toltimea with much oaie, and every 
atodent of international law, here and elsewhere, will be grateftd to him."— 
The Times. 

**We gladly acknowledge the excellent judgment with whidi Mr. Boeooe 
has performed hie taak. The English Prize Oases will be a boon to the student 
of international law, and in times of naval warfare to .the praotitioner.*'->La«s 
Journal, 

PROBATE.— Nelson's Handbook on Probate Practice (Non- 
Contentious), (Ireland).— By Howabo A. Nblsoh, Esq., Barrister- 
at-Law. Demy8T0. 1901. 12$. M. 

Powles and Oakley on Probate.— Fourth Edition. Part I. THE 
LAW. By L. D. Powlbs, Eeq., Barrister-at-Law, District Probate 
Begistrar for Norwich. Part II. THE PBACTICE. Contentious 
Practice. Bj W. M. F. Watebton, Esq., Barrister-at-Law, of the 
Probate Begistry, Somerset House. Non-Contentious Practice. By 
E. LovBLL Maitsbbidob, Esq., of the Probate Beg^istry, Somerset 
House. Demy Svo. 1906. 1/. 10«. 

**Thi8isapractiealbookbypEactlcalmen,and a very complete guide to the 
law and practioe of probate. "—AMieitor** JaunuU. 

PROPERTY.—^ Ml»o « Beal Property.'* 

Raleigh's Outline of the Law of Property.— Demy 8yo. 1890. 7«. 6d. 

Strahan's General View of the Law of Property.— Fourth Edition. 

By J. A. Stbahab, assisted by J. Sinct.atb BiznEB, Esqrs., Barris- 

ters-at-Law. Demy 8vo. 1905. 12«. M. 

** The student will not easQy find a better general view of the law of proper ty 
than that which is contained in this hoalk.**^-Solieitor»* Journal. 
*' We know of no better book for the olass-foom."— Zaw Tmet, 

PUBLIC MEETINGS.— Chambers' Handbook for Public 
Meetings. — Second Edition. By Obobob F. Cbaxbbbs, Esq., 
Barrister-at-Law. Demy8yo. 1888. yd,2t.6d. 

%* A U fUmdtnrd Law WwrJu ar$-kfpt in Stock, in Uno caJf mi oikir bindingi. 
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QUARTER SESSlOHS.Se$al$o*'OiiBdnMlJjB,wr 
Pritchard's Quarter Sessions.— The Juiudiotion, Praotioe, and 
Procedure of the Quarter Seasions in Judicial Hatters, Griminal, 
Civil, and AppeUate. Second Edition. By Joseph B. Maxthbws 
and V. Gbahak Milwabd, Eaqrs., Barristers-at-Law. Bemy Svo. 
1904. PublUhed at U. lU. 6d. ; reduced to net, \b*, 

" A most luefnl and oompnhensiTe guide to Qoarter Bcmiom pnustioe."— 
Ixno Journal. 

RAILWAY RATES.— Darlington's Railway Rates and the 
Carriage of Merchandise by Railway.— By H. B. DAxuararov, 
Esq., Bazrister-at-Law. Demy 8yo. 1893. 1/. be. 

RAILWAYS.— Browne and Theobald's Law of Railway Com* 

panies. — ^Being a Collection of the Acts and Orders relating to 

Railway Companies in Great Britain and Ireland, with Notes of all 

the Cases dedded thereon. Third Edition. By J. H. Bilfoub 

Baowm, Esq., one of His Majesty's Counsel, and FkAHK Balfoub 

Bbowhs, Esq., Bazrister-at-Law. Boyal 8yo. 1899. %U 2«. 

" ComtaiiMi in a wr oonflue focm the whols law of raflwa7s.*'~n« TImm, 
**It is difficult to find in this woric any aabjeot in connection irfthndlwaja 

whidi is not dealt with."— Ihiw Tim«$. 
**Pi»ctitionerB who require a oompreheniiTe treatise on railway law will find it 

indiqMnsable." — Law Journal, 

Disney's Law of Carriage by Railway.— By Hkhbt W. Dibnst, 

Esq., Barrister-at-Law. Demy 8yo. 1905. 7«. 6d. 

** Contains mnch nsefol infonnation, and can be cordially recommended to 
the lawyer."— Z»«p Timet. 

** Yeiy interesting and xutetviL**—Solieiton^ Journal. 

Powell's Relation of Property to Tube Railways.— By Maubigb 
FowsLL, Esq., Barrister-at-Law. Demy 8yo. 1908. Net U. 6<f. 

RATES AND RATING. — Castle's Uw and Practice of 

Rati ng.~ Fourth Edition. By Edwabd Jajces Ombom^ Eaq., one 

of His Majesty's Counsel, &o. Boyal 8yo. 1903. 1/. be. 

** A compendious treatise, which has earned the goodwill of the rrofMrinm on 
acconnt of Ha co nc iseness, its luddity, and its accuracy."— Low Tmee. 

Hamilton and Forbes' Digest of the Statutory Law relating to 

the Management and Rating of Collieries.— For the use of 

Colliery Owners, Viewers and Inspectors. By H. B. Haits 

HaoLTOir and IlBaiTHABT A. Fobbes, Eaqrs., Barristers-at-Law. 

Demy 8vo. 1902. Net, lie. bd. 

*' An eminently practical work."— Zow Times. 

REAL PROPERTY.— Carson's Real Property Statutes, com- 
prising, among others, the Statutes relating to PrescriptioD, Limita- 
tion of Actions, Married Women's Property, Payment of Debts ont 
of Real Estate, Wills, Judgments, Conveyandng, Settled Land, 
Partition, Trustees. Being a Tenth Edition of Shelf ord's Beal Property 
Statutes. By T. H. Oabson, Esq., E.O., and H. B. Boxpib, Esq., 
Barrister-at-Law. Boyal 8vo. 1902. 1/. \be. 

** Absolutely indispensable to conveyancing and equity lawyers." 
De Villier's History of the Legislation concerning Real and 
Personal Property in England during the Reign of Queen 
Victoria.— Crown 8yo. 1901. Ze. bd. 

Digb/s History of the Law of Real Property, Fifth Edition. 
DemySvo. 1897. \2e.bd. 
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REAL PROPERnr-continued. 

Lightwood's Treatise on Possession of Land i with a ohapter on 
the Beal Property lindtatum Acts, 1833 and 1874.— By Jomr H. 
LiOBTWOOiD, Esq., Baniater-at-Law. DemjSvo. 1894. 15#. 

Maolaurin's Nature and Evidence of Title to Realty. A His- 
torical Sketch. Bj Biohabd C. 'hUaLkxnaXf Esq., of Linooln's Inn. 
DemySvo. 1901. lOt, 6d. 

Shelford's Real Property Statutes.— Fi<2^<* Carson." 

Smith's Real and Personal Property.— A Oompendiun of the Law 
of Beal and Personal Property, primarily connected with Oon- 
yeyandng. Designed as a Second Book for Students, and as a 
Digest of the most nsefnl l^Ai^ing for Practitioners. Sixth Edition. 
BytheAin!B0BandJ.TBi»x&i]C,LL.H.,Bani8ter*at-Law. 2 vols. 
DemySvo. 1884. 2/. 2#. 

«< A book wliSdi b« (the itodAnt) may raid OYor and OYor ag^n with pvoflt and 
pleanire."— Iaiw Time$, 

Strahan.— rufo "Property." 
REGISTERED LAND.— Fm^ "Land Transfer." 
REGISTRATION.— Rogers.— Fw«« "Elections." 

Fox and Smith's Registration Oases. (1886—1895.) Boyal 8yo. 

Col/, mi, 2/. 10«. 
Smith's (O. Lacey) Registration Cases. (1895-1905.) Royal 8yo. 

Ca\f, net, 2L 14#. 
REPORTS.— Ft<2f "English Beports." 
REQUISITIONS ON TITLE. — Diclcins.— Fi<l# ''Oonyey- 

andng." 
REVERSIONS.— Farrer.—Fw«« "Vendors and Pordhasers." 
RIVERS POLLUTION.— Haworth*s Rivers Pollution.— The 
Statute Law relating to RiTcrs Pollution, containing the BiTors PoUa- 
tion Pteyention Acts, 1876 and 1893, together with the Special Acts in 
force in the West Riding of Yorkshire and the Gonnty of Lancaster, 
and Practical Forms. Second Edition. By Chablbs Joseph 
Hawobth, Solicitor, B.A. (Cantah.), LL.B. (London). Boy. 12mo. 
1906. Net, 10«. M, 

ROMAN LAW.— Abdy and Walker's Institutes of Justinian, 

Translated, with Notes, by J. T. Abdt, LL.D., and the late Bbtah 

Wauebb, M.A., LL.D. Grown 8yo. 1876. 16«. 

Abdy and Walker's Commentaries of Qaius and Rules of Ulpian. 

With a Translation and Notes, by J. T. Abdt, LL.D., late Begins 

Professor of Ijaws in the Uniyersity of Gambridge, and the late 

Bbtah Wauob, M. A., LL.D. New Edition by Bbtiv Wixkbb. 

Grown 8to. 1886. 16«. 

Barham's Students' Text-Book of Roman Law.— By C. Nicolas 

Babhax, Esq., Barrister-at-Law. Demy 12mo. 1903. Net, 2#. M. 

** A ooUeotioii of notes, deariy and simply expressed, upon the prindpal topics 

of Boman Law as they are stated in the Institutes of Gaiiu and Justinian. 

Neatly ananged, and forms a complete outline of the subject."— Law Note», 

Goodwin's XII. Tables.— By Fbbdbbiok Qoodwdi, LL.1>. London. 

Koyal 12mo. 1886. Z$. 6d. 

Greene's Outlines of Roman Law.— Gonsisting ohlefly of an 

Analysis uid Summary of the Institutes. For the use of Stadents. 

By T. WaarooMBB Gbbbkb^ Barrister-at-Ijaw. Ponrth Editiooi. 

Fodsoap 8yo. 1884. 7#. M. 
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ROMAN l.A^M''COHtimied. 

Qrueber's Lex Aqullia.—The Botnan Law of Danutge to Property: 
temg a OommentaiT' on the Title of the Digest '* Ad Legem Aqoi- 
liam" (ix. 2). With an Litroducticm to the Study of the GozpoB 
JizziBCiTilia. BjEEwmOBUBUBByDr. Jnr.,H.A. 8yo.1886. lOt.ed. 

Holland's Institutes of Justinian.— Second Edition. Extra foap. 
Syo. 1881. 6t. 

Holland and ShadwelPs Select Titles from the Digest of Jus- 
tinian.— Demy 8yo. 1881. lis, 

Monro's Digest of J ustinian.— Translated. Bj C. H. Mohbo, M.A. 
Vol. I. Royal 8vo. 1904. JVJrf, 12«. 

Monro's Digest IX. 2. Lex Aquilla. TranaUted, with Notes, by 
G. H. HoNBO, M.A. Crown 8vo. 1898. 6t. 

Monro's Digest XIX. 2, Locati Oonducti. Translated, with Notes, 
by 0. H. HoNBO, M.A. Grown 8to. 1891. 6s. 

Monro's Digest XLVII. 2, De Furtis. TranaUted, with Notes, by 
G. H. MoNBO, M.A. Grown 8to. 1898. 6«. 

Monro's Digest XLI. 1, De Adquirendo Rerum Dominio. Trans- 
lated, with Notes, by G. H. Monbo, M.A. Grown 8vo. 1900. 6s. 

Moyle's Imperatoris lustinianl Institutionum Libri Quattuor.— 
Fourth Edition. Demy 8yo. 1903. 16«. 

Moyle's Institutes of Justinian. Translated into English.— Fourth 
Edition. Demy 8to. 1906. 0«. 

Poste's Elements of Roman Law.— By Ghdus. Wiih, a Translation 
and Gommentaiy. Fourth Edition. Demy 8vo. 1904. Ifstf IBs. 

Rob/s Introduction to the Study of Justinian's Digest, oon- 
taining an aooount of its composition and of the Jurists used or 
referred to therein. By H. J. Boht, M.A. Demy 8yo. 1886. 9«. 

Roby's Justinian's Digest.— Lib. VII., mt. L De Usufmotu, with 

a Legal and Philological Gommentary. By H. J. Bobt, H.A. 

Demy 8to. 1884. 9s. 

Or the Two Farts complete in One Volume. Demy 8to. 18«. 

Robys Roman Private Law in the Times of Cioero and of the 

Anton ines.— By H.J. Bobt, M.A. 2to1s. Demy8T0. 1902. Nst^ZOs. 

Sohm's Institutes of Roman Law.— Second Edition. Demy 8to. 

1901. 18«. 

Walker's Selected Titles from Justinian's Digest— Annotated by 

the late Bbtah Wauebb, M.A., LL.D. 

PartL Mandati Tel Gontra. Digest ZTn.z. Grown 8to. 1879. 6s. 

Fart III. De Gondictionibus. Digest xn. 1 and 4 — 7, and 

Digest xm. 1—3. Grown 8to. 1881. 6«. 

Walker's Fragments of the Perpetual Edict of Saivius Jullanus. 

Golleoted and annotated by Bbtav Walom, M.A., LL.D. Grown 

8to. 1877. 6#. 

Whewell's Qrotius de Jure Belli et Pacis, with the Notes of Bar- 

beyrao and others ; accompanied by an abridged Translation ol the 

Text, by W. Whewxll, D.D. StoIs. Demy8T0. 1863. I2s. 

%* AU standard Za^ Works tare hept in Sfoek^ m law calf mid ifthsrMndings. 
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RULING CASES.— Oampbell's Ruling Cases.— Azranged, An- 
notated, and Edited bj Bobbbt Gaxfbsll, of Linooln'B Inn, Esq., 
Banister-at-Law, Adyocate of the Scotch Bar, assisted bj other 
Members of the Bar. With American Notes by iBvnra Bbownb, 
formerly Editor of the American Beports, and the Hon. Lsonabd A. 
JointB, A.B., LL.B. (Harv.). EoyalSvo. 1894-1902. MaffwUum, 
giU top. Complete in ZXVL Volumes. Price for the set, »#/, 26/. 

%* The VolnmeB sold separately, nety eaeh \h 5f. 



I.— Abaiidonm8nt--Aotloii« 

II. — Aotion— Amemlmeiit 

IIL-Anoleiit Ught- Banker. 

U. -Bankruptoy-BIII of Lading. 

V.-Bill of 8aio~€on1llot of Lam. 

VI.~Contraot 
VII.— Convortion— ^kmntol. 
VIII. -Criminal Uw— Deed. 

UL— Defamation — Dramatio and 
Musioal Copyright 

X. —Easement— Estate. 

XI. — Estoppel — Exeoution. 
XII. — Exeoutor — Indemnity. 
XIII. —Infant— bmiranoe. 



XIV.— Insuranoe— Interpretation. 

XV.— Judge— landlord and Tenant 

XVI.-Laroeny— Mandate. 
XVII.— Manorial Rlght-Mlttake. 
XVIII.— Mortgage-Negllgerioe. 

XIX.— Negligenoe— Partnership. 
XX.— Patent 

XXI.— Payment— Purohase for Value 
without Notioe. 

XXII.— Quo Warranto— Release. 

XXilL-Rellef— Sea. 

XXIV.— Searoh Warrant— Telegraph. 

XXV.-Tenant-Wlils. 
XXVI.— Table of Cases ; Index. 



THIS 8EBIE8 PBBSBKT8- 

The beet English Decisions (in full). 

From the eariier Reports to the present time. 

Grouped under topics alphabetioally arranged. 

T7NDEB BAOH TOPIC IS aiYBN- 

A << Rule " of law deduced from the cases ; 
The early or *' leading " case (in fi^) ; 
English notes abstracting collateral cases ; 
American notes. 

THB OBJECT OF THB 8BBIS8 IS- 

To state legal principles clearly. 

Throng cases of accepted authority. 
With sufficient annotation 

To aid the application of these principles 
to any given state of facts. 

ExxBAOTB FBOX FassB NonoBB. 

"ACrdopeedia of law .... most ablT cacecated, learned, aocorate, clear, 
condie ; out perbape iti chief merit is that it impreraecon ue inuX the praotisfaig 
Enfflish law7er is too apt to forget-jthat Engfish law reallf is a body of prin- 
^[em."^T1u BritUk Rwiew, # / t« 

** One of the most ambitioiis, and ought to be, when it is complete, one of the 
most generally useful legal works which the present century has prodnoed."— 
LiUratmre. 

** A porfeot storehouse of the principles established and iUnstrated by our 
case Uw and that of the United Btates."— Xow Timet, 

** The general scheme appears to be excellent, and its execution reflects the 
greatest credit on evenrbodv concerned. It may, indeed, be said to constitute, 
tor the present, the high-water mark of the sdenoe of book-making."— &i<. Bw. 

** A work of unusuikl value and interest. . . . Each leading case or group 
of esses is praseded by a statement in bold type of the rule which Uiey are quoted 
a^ establiBhing. The work is happy in conception, and this first volume shows 
Uuit it will be adequately and succeasfnlly carried ont,"~-8olieUon^ Journal, 

'*The English Ruling Cases seem generally to have been w€tll and carefully 
chosen, and a great amount of work has been expended. . . . Great accuracy 
and care are shown in the preparation of the Notes.*'— Ixno Quarterly Beview, 

** The Series has been maintained at a high level of ezcellence.*'-.- 

Tht Timet, 
•»• JU itandMrd Lauf Works ar$ kept in Stock, inUiweal/miiotheirHndingsl 
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SALES.— Blackburn on Sales. A TreatlBe on the Eileot of the 
Oontraot of Sale on the Legal Bights of Property and Poeaeasion in 
Goods, Wares, and Merchandise. Bj Lord BLi.0KBX7Bir. 2nd Edit. 
By J. 0. G&ABAX, Esq., Barrister-at-Law. Boyal 8to. 1886. 11 U. 

SALVAGE.— Kenned/s Treatise on the Law of Civil Salvage. 
—By The Right Hon. Lord Jostioe Kaanmn^ a Lord Justice of 
Appeal. Second Edition. By A. B. Eenhbdt, Eso., Barrister at- 
Law. Boyal8yo. 1907. 15«. 

** Tbe whole aubject is ezplamed in the preoent work in a manner at once 
ludd and intere«ting."~/8(>;ici(or«* Journal, June 8, 1907. 

SHERIFF LAW.— Mather'a Compendium of SherifT and Exe- 
cution Law. Seoond Edition. By F&zxjp E. Mathbb, Solicitor and 
Notary, formerly Under-Sherifl of Newcastle-on-TTne. Boyal 870. 
1903. XL 10«. 

''We think that thia book will be of rtrj great aniatanoe to any penona who 
tnayflU the poeitiona of high eheriir and nnder-aheriff from thia time forth. The 
whole of the lesal prof eMion will deriTe great adTantage from haTing thia 
Tolame to oonaah.'*— Low Thus, 

" The mbjeot ia one of great praotical importance, and thia edition will be 
moat valuable in the office of ahenifs and solioitorB."— Z^ow Journal. 

SHIPPING.— Carver.— Fi<2^ «« Carriers." 

Maraden's Digeat of Caaea relating to Shippingi Admiralty, 
and Inaurance Law, down to the end of 1897.— ByBaozNAU) 
G. ICabsdkh, Esq., Barrister-at-Law, Aathor of *<T1ie Law of 
Collisions at Sea." Royal 8to. 1899. 1/. 10#. 

Pulling'a Merchant Shipping Act, 1894.— With Introdaotion 
Notes, and Index. By Audlutdsb FuLUiro, Esq., Barrister-at- 
Law. Boyal 8yo. 1894. JM, 6^. 

Pulling'a Shipping Codei being the Merohant Shipping Act, 1894 
(67 & 68 Viot. c. 60). With Introduction, Notes, Tables, Rules, 
Orders, Forms, and a Full Index. — By Albxaitdke FuLUiro, Esq., 
Barrister-at-Law. Royal 8yo. 1894. N$t, 7«. 6^. 

Temperley*8 Merchant Shipping Act, 1894 (57 & 58 Vict, 
c. 60). With an Introdaotion ; Notes, including aU Cases decided 
nnder the former enactments consolidated in this Act ; a Comparative 
Table of Sections of the Former and Present Acts ; an Appendix of 
Rules, Regulations, Forms, etc., and a Copious Index. — By Robbbt 
Tbmpebuit, Esq., Barrister-at-Law. Royal 8yo. 1896. 1/. 6«. 

SLANDER.— 0dger8.—Fw«« "libel and Slander." 

SOLICITORS.— Cordery'a Law relating to Solicitors of the 
Supreme Court of Judicature. With an Appendix of Statutes 
ana Rules, the Colonial Attomies Relief Acts, and l^otes on Appoint- 
ments open to Solicitors, and the Bight to Admission to the Colonips, 
to which is added an Appendix of Precedents. Third Edition. By 
A. CoBDBBT, Esq., Barrister-at-Law. Bemy 8to. 1899. 1/. U. 

** The leading authority on the law relating to 8oiicitorB.'*~iwit(r JoumaL 

** A complete compendium of the law."— JUno Timet. 

SPECIFIC PERFORMANCE. — FrVa Treatiae on the 
Specific Performance of Contracta. Bj the Bight Hon. Sir 
Edwasd Est. Fourth Edition. By W. D. Bawlins, Esq., K.C. 
Boyal 8to. 1903. 1/. 16«. 

•• The leading authoritjr on its rabject."— Xotr JoumaL 

**Mr. RawUna has acquitted himself of his leaponslhle task Irith signal 
tUQitj.-^Ltm Time$. 

%* AU sUmtUari L§iw WvrU ar» ktpi w Stock, in kwenffmid oth$r hiniingsl 
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STAMP LAWS.— Highmore's Stamp Laws.— Being the Stamp 
Acts of 1891 : with the Acta amending and extending the eame, 
including the finance Act, 1902, together with other Acts imposing 
or relating to Stamp Duties, and Notes of Decided Cases ; also an 
Introduction, and an Appendix containing Tables showing the com- 
parison with the antecedent Law. Second Edition. Bj Natkakzkl 
Joseph Hiohicobb, Assistant-Solicitor of the Inland Berenue. Demj 
8vo. 1902. lOt. 6^. 

** The recognized work on the robject.'* — Law Quarterlif Stview, 

'*Thi8 edition, like the former one, will be found of the greatest nee bj 
solicitors, officers of companies, and men of business."— Low Journal. 

'*A very comprehensive volune, fulfilling every requirement."— J'iMfiec qf 
the Peace. 

** Mr. Highmore*B ' Stamp Law«* leaves nothing undone.*'— 7^e CwUian, 

STATUTES, and vitU « Acts of Parliament." 
Chitty's Statutes.— The Statutes of Practical Utiliiy, from the 
earliest times to 1894, with Supplemental Volume to 1901 inclusive. 
Arranged in Alphabetical and Chronological Order; with Notes and 
Indexes. Fifth Edition. By J. M. Ln.T, Esq., Barrister-at-Law. 
Royal 8vo. Compl$t$ %oith Index. In 14 VolufneB. 1894-1902. 15/. 15«. 

Supplementary Volume, 1895 to 1901. Consolidated with 
Index. May be had separately. 21. 2$. 

"To those who already possess *Chitty's Statutes' this new volume is 
indispensable.'* — Imw Note*. 

Annual Supplements. Separately:— 1895, 5«. 1896, lOt. 1897, 5«. 
1898, 7».W. 1899,7#.6<f. 1900, 7#. 6rf. 1901, 7#. 6<f. 1902, 7#. 6<f. 
1903, 7». 6rf. 1904, 7». 6rf. 1905, 7». 6rf. 1906, Is. M. 

** It if a book which no public library should bo without."— 
Spectator. 

*' A work of permanent Talne to the practising lawyer.'' — Soliciton* 
Journal. 

<* Indispensable in the library of OTory Ihwjet,^*— Saturday Beview. 

•*To all concerned with the laws of England, Chitty's Statutes of 
Practical VtUity are of essential importance, whilst to the practising 
lawyer they are an absolnto necessity." — Law Timet, 

** The lawyer's Bible is the ' SUtnUs of Practical Utility '—that 
they are his working tools, eyen mora than accredited text-books or 
* authorised reports.' More than one judge has been heard to say 
that with the < Statutes of Practical Utility ' at his elbow on the 
bench he was apprehenslTO of no difficulties which might arise." — 
TheTtmet. 

STATUTE LAW.— Wilberforce on Statute Law. The Principles 
which govern the Gonstmction and Operation of Statutes. By E. 
WxLBXBJroBOB, Esq., a Master of the Supreme Court. 1881. 18«. 

\* AU ttandard Lav? Wbrki are kept in Stoek, in law eaffand other bindin^t. 
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STOCK EXCHANGE.— Schwabe and Branson's Treatise 
on the Laws of the Stock Exchange. — By Wautsr S. Sohwabb 
and G-. A. H. Bbavson, Esqrs., Bamsters-at-Law. Demy 8to. 
1905. I2i. 6d. 

''This book sives a dear and comprehendye acooont of the constitation of 
thA London Stock Exchange and of the nature of Stock Exchange tranaactions, 
BM well as of the 1^^ rules applicable in respect thereof."— X>a«o Quarterly Bemew, 

** A denr and practical aooonnt of the method in whidi the busroess of the 
Stock Exchange in conducted, and of the law relating thereto.*'— Law Times, 

'* The beet guide we know to the nature of Stock Exchange tnmsactions.''' 
The Spectator. 

'* That the treatise will be acceptable to lawyera and laymen alike we hare no 
doubt. We have satisfied ourselves that the legal portion is a sound, and in all 
respects satisfactory, piece of work.**— Zaic Journal. 

SUCCESSION.— Holdsworth and Vickers' Law of Succes- 
sion, Testamentary and Intestate. DemjSTO. 1899. 10#. 6^. 

SUMMARY CONVICTIONS.— Pale/s Law and Practfceof 
Sunnmary Convictions under the Summary Jurisdiction Acts, 
1848—1899; including Proceedings Preliminary and Subse- 
quent to Convictions, and the Responsibility of Convicting 
Magistrates and their Officers, with the Summary Jurisdic- 
tion Rules, 1886, and Forms.— Eighth Edition. By W. H. 
Magvamasa, Esq., a Master of the Supreme Court, and Ralph 
Kevillb, Esq., Barrister-at-Law. Demy Sfo. 1904. 1/. 5«. 

TAXPAYERS' GUIDES. — Fw«« "House/' <<Inoome," and 
"Land Tax." 

THEATRES AND MUSIC HALLS.-Qeary*s Uw of 
Theatres and Music Halls,including Contracts and Precedents 
of Contracts.— By W. K. M. Gsabt, J.F. With Historical Introduc- 
tion. By Jambs WxLLiAics, Esq., Bairister-at-Law. 8to. 1885. 6i. 

TITLE.— Jackson and Qosset.— nrf^ "Investigation of Title." 

TORTS.— Addison on Torts. — ^A Treatise on the Law of Torts ; or 
Wrongs and their Remedies. Eighth Edition. By WnxiAX Edwabd 
GoEDON, Esq., and Walteb Httbsey Gbiffith, Esq., Barristers-at- 
Law. Boyal 8to. 1906. 1/. 18«. 

"As a practical grnide to the Btatutory and case law of torts the prcaeit 
cdiL'oQ will be found ycry reb'abie and complete."— 5o/ici«ar«* Joumoi, 

** * Addison en Torts ' is essf ntially tbe practitioner's text-book. The learned 
fditrrs bsxe done th<>ir work exceedingly weU, and the eighth edition of 
* Addisrn ' i^ill nn dcubt enjoy the fayovr of the legal profession in as hi^h a 
degree as any of its predecessors."— 2.<H0 Journal. 

" The eighth eduion is the most imporlant that ha^ been irsncd of late yeer», 
mainly becavKe it Fupplies a wact that has been widely felt in regard to n<g)i- 
pence and fllfgal distrrfs. Chapter I. has been entirely recast, and nnni<TGiiH 
ehangcfi wiU \ e found throughout the text. It is but natural that this tditaon 
Khoufd be larger than iis prtdeceesors, bnt this increase is fully justified in e\eiy 
■nHy.'*— Zr«i» Tiwu$. 

Bigelov/s Law of Torts.— By Mbltillb M. BieELOw, Fh.D. 

Harvard. Second Edition. Demy 8to. 1903. 124.6^. 

Innes' Principles of the Law of Torts.— By L. C. Ihheb, lately one 

of the Judges of the High Court, Madras, Author of '< A Digest of 

the Law of Easements." Demy 8yo. 1891. 10#. Gd. 

Kenny's Selection of Cases Illustrative of the English Law of 

Torts.— By C. S. KsNinr, LL.D., Barrister-at-Law. Demy 8vo. 

19041 I^et, 12«. 64, 

%• All standard Law Works are kept in Stocky in law calf and other bindings^ 
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TO HTS—emtimted. 
Pollock's Law of Torts i a Treatise on the Prinoiplea of Obligations 
arising from OIytI Wrongs in the Common Law. Seventh Edition. 
67 Sir Fbkdkbzok PouioaK, Bart, Barrister-at-Law. Author of 
*< Principles of Contract," ** A Digest of the Law of Partnership/* 
Ac. Demj 8yo. 1904. 1/. 5«. 

-**C(mdM, logically trnuaged, and MM»iT»to.''--L«9 l%mei, 
** Ineomiwrably the best work that has been wiitteo on the ■abjeot.**^ 
Literaiure, 

** A book whioh ia well worthy to stand bealde the eompanion Tolume on 
' Oontraets.' Unlike so many law-books, espedally on this snbjeot, it is no men 
digest of eases, but bean the impvessof tne mind of the writer tnua beginning 
to end.''~2^a«0 Jowmal, 

RadclifTe and Miles' Cases Illustrating the Principles of the 
Law of Torts.— B7 Francis B. Y. IUdoutfe, Esq., E.C., and 
J.C.M1LB8, Esq., Barrister-at-Law. DemjSyo. 1904. Netfl2s»6d, 

TRADE MARKS. — Sebastian on the Law of Trade Marksand 
their Registration, and matters oonnected therewith, inolnding a 
chapter on Gk>odwill ; the Patents, Designs and Trade Marks Acts, 
1883-8, and the Trade Marks Boles and Instmctions thereunder; 
with Forms and Flreoedents; the Merchandize Maries Acts, 1887-94, 
and other Statutory Enactments; the United States Statutes, 1870-82, 
and the Rules and Forms thereunder ; and the Treaty with the United 
States, 1877. By Lxwis Botd Ssbastuh, Esq., Barrister-at-Law. 
Fourth Edition. By the Author and Habbt Baibd HmnmfQ, Esq., 
Barrister-at-Law. Boyal 8to. 1899. U. 10«. 

*' Standi alone as an authority upon the law of trade-marks and their regis- 
tration."— Irow JommaL 

** It ia rarely we oome aeroos a law book which embodies the resolti of jean 
of oarcfol investigation and practical experience in a brandi of law, or that 
• can be unhesitatingly appealed to as a standard authority. This is what can be 
said of Mr. Sebastian's book."— AotteOor** JotuiuU. 

Sebastian's Law of Trade Mark Registration under the Trade 
Marks Act, 1905.— By Lewis Boyd Sebistiak, Esq., Barrister- 
at-Law. Royal Svo. 1906. 7#. 6rf. 
*' Mr. Sebastian has written a brief, thoogh instructive, Introduction to the 
Act of 1905. which has consolidated and amended the law relating to the Eegia- 
tration of Trade Marks, and- his notes are clear and adequate." 

—Law Jowrnal, Sept. 8, 1906. 

Sebastian's Digest of Cases of Trade Mark, Trade Name, 

Trade Secret, Goodwill, &c., decided in the Courts of the United 

Kingdom, Lidia, the Golonies, and the United States of America. 

ByLswisBoTDSsBisiiAN,E8q.,Barrifiter-at-Law. 8to. 1879. U. 1#. 

** Will be of Tery great value to all practitionerB who hare to advise on matten 
coimeoted with trade marks."— A>Uc»(orv' JowmdL 

TRADE UNIONS. — Assinder's Legal Position of Trade 

Unions. By G. F. Assindeb, Esq., Barrister-at-Law. Demy 

12mo. 1P05. Net, ^. 6rf. 

*' In this little work Mr. Asninder has with great clearness and ability sketched 

the legal position of trade unions." — Law JoumaL 

Draper's Trade Unions and the Law.— By Wakwick H. Drapsb, 
Esq., Barrister-at-Law. Demy Svo. 1906. 2^et, 6d. 

Pennant's Trade Unions and the Law.— By D. F. FionrANT, Esq., 

Barrister-at-Law. Royal 12mo. 1905. 6#. 

*^*AU Btandard Law Works are kept in Stocky in law oalf and other bindings. 
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TRAMWAYS.— Robertson's Law of Tramways and Light Rail- 
ways in Great Britain (3rd Edition of Sutton's <* Tramway Acts 
of the United Kingdom ") : oomprising the Statutes relating to Tram- 
ways and Light Railways in England and Scotland, with full 
Notes ; the Tramways and light Railways Rules ; the Regulations, 
By-Laws and Memoranda issued by the Board of Trade; the 
Standing Orders of Parliament; the General Orders under the 
Friyato Legislation Procedure (Scotland) Act, 1899 ; and Disser- 
tations on Locus Standi and Bating. By GaoBoa S. RoBSBTSOir, 
M.A., Esq., Barrister-at-Law. Royal 870. 1903. 1/. 5#. 

TRANSVAAL.— The Statute Law of the Transvaal. Translated. 

Royal 8vo. 1901. . 21,2$. 

Transvaal Proclamations, 1900—1902. Revised. 1904. 8to. H. 6«. 

TRUSTEES (Corporate).— Allen's Law of Corporate Exe- 
cutors and Trustees. By Ebhsst Eina Atj.wn, Esq., Barrister- 
at-Law. Demy8vo. 1906. 69. 

TRUSTS AND TRUSTEES.— Ellis* Trustee Acts>cluding 

a Guide for Trustees to luTestments. By Asthub Lsb Elld, Esq., 

Barrister-at-Law. Sixth Edition. By L.W.Btbvb, Esq., Barrister* 

at-Law. Roy. 12mo. 1903. 6«. 

Qodefrors Law Relating to Trusts and Truatees.— By the late 

Hsubt Godsfbox, of Lincoln's Lui, Esq., Banister-at-Law. Third 

Edition. By Whitxobe L. Richabds and James I. Snauvo, Esqrs., 

Barristers- at-Law. Royal 870. 1907. 1/. 18«. 

'* There in the rame scrapolous att«>iition to every detail of fniBtees* rifhtfi ard 
duties, the »ame aitical analyns of all the nuances of tiusts and 01 her rquitablc 
iot'^retitR, the same careful coropeiison rf aU the decisions— sometimes f>pi annfy 
corflictiog^on the different bianchf's of this complicated ftubjfct, irbich made 
previous editions so useful even to the expert."— iTatc Journal, June 11, 1907. 

VENDORS AND PURCHASERS.— Dart's Vendors and 
Pu rchasers. — A Treatise on the Law and Fractioe relating to Vendors 
and Porbhasers of Real Estate. By the late J. Hsubt Dabt, Esq. 
Seventh Edition. By Brnjiuzk L. Chebbt, one of the Editors of 
** Prideaux's Precedents in Conveyancing/* G. E. Ttbbell, Abthub 
DiCKSOir and Isaac "NTABfiHALL, assisted hy L. H. Elphinsione, Esqrs., 
Barristers-at-Law. 2 vols. Royal 8yo. 1905. 3/. 15«. 

*' There are traces throughout the book of an unstinted expenditure of skill 
and labour in the preparation of this edition irhich will maintain the position of 
the book as the foremost authority."— £«w QuarUrly Iteview. 

** The work remains a great conveyandner daasic."— />«« Journal, 

** To the younpr and to the staid practitioner harinff any pretensions to con- 
veyancing work, we unhesitatingly say, Procure a copy at once."— Zov Students* 
Jommol. 

** This work is a dassic and ouite beyccd our critid^m. All we can do is to If t 
our readers know that the late Mr. Dart's work is once more brought up to rate, 
and to advise them to put a copy on their shelves without dday."— Law? Notts, 

Farrer^s Precedents of Conditions of Sale of Real Estate, Re- 
versions, Policies, SbC] with exhaustive Footnotes, Introductory 
Chapters, and Appendices.— By Fbebebick Eswabd Fabbeb, Esq., 
Barrister-at-Law. Royal 8vo. 1902. 16«. 

** Hr. Farrer has written a rare thing— a new book which will be of real value 
in a conveyancer's library.'*— Low Jovmnl. 

<* The notes are essentially practical."— Law Times, 

%* All iUtndard Law Work* are kept in Stock, in Unc ealf and other bindin^t. 



Digitized by 



Google 



110 k WO, OHANGEBT LANE, LONDON, W.C. 87 

VENDORS AND PURCHASE RS-^n^miKKf. 

Turner's Duties of Solicitor to Client as to Sales, PurohaseSjand 
Mortgages of Land.— Second Edition. Bj W. L. Haoon, Esq., 
Barrister-at-Law. Demj 8yo. 1893. lOt. 6d. 

Webster's Law Relatingto Particulars and Conditions of Sale 
on a Sale of Land.--Third Edition. By W. F. Wsbsibb, Eeq., 
Barrister-at-Law. B07. 8vo. 1907. 1/. 6#. 

'* ConveTanoen will assuredly find this volume of much value/'— Xaw Times^ 
Apdl 6, 1907. 

WAR, DECLARATION OF.-Owen's Declaration of War.— 
A ttnzrej of the Position of Belligerents and Neutrals, with relatiye 
consideiations of Shipping and Marine Insoranoe during War. By 
D0UQLA8 Oimr, Esq., Banister-at-Law. Demy 8to. 1889. 1/. 1«. 

Owen's Maritime Warfare and Merchant Shipping.— A Summary 
of the Bights of Capture at Sea. By Douolas Owbv, Esq., Bar- 
rister-at-Law. Demy 8yo. 1898. Ifet, 2$. 

WATER.— Bartle/s Metropolis Water Act, 1902.— By Douglas 
0. Babtlbt, Esq., Barrister- at-Law, Author of *' Adulteration of 
Food." Boyall'imo. 1903. 6». 

WILLS.— Theobald's Concise Treatise on the Law of Wills.— 
Sixth Edition. By H. S. Thbobau), Esq., one of His Majesty's 
Counsel. Bqyal 8yo. 1905. 1/. 15f. 

** Throughout the book we find paragraphs rewritten and alterations and 
corrections made, and we congratulate the author on the nreeent as the best and 
most trustworthy issue of his work which has yet appeared."— ^Micit^** Journal, 

** Oomprehensive though easy to use, and we advise all oonTeyanoers to get a 
copy of it without loss of time."— l^ow Journal, 

** Of great ability and value. It bean on every page tnoes of oaie and sound 
Judgment."— ATJidfort* JoumaL 

Weaver's Precedents of Wills.— A Collection of Concise Precedents 
of WiUs, with Introduction and Notes. Second Edition. By 
Chablbs Wxatxb, B.A., Solicitor. Demy 8to. 1904. 5«. 

** The notes, like the forms, are dear and, so far as we have tested them, aoou- 
rate, and the book cannot fail to be of service to the young practitiooo*."— 
Law Timet, 

WINDING UP.-Palmer's.— Ft<2<^ << Company Law." 

WORKMEN'S COMPENSATION. - Fi<fo << Employers* 
liiabiUty." 

Knowles' Law Relatingto Compensation for Injuries to Work- 
men. — Being an Exposition of the Workmen's Compensation Act, 

1906, and of the Case Law relevant thereto. Second Edition. With 
the Workmen's Compensation Rules, 1907, annotated and Treasury 
Regulations. By C. M. Knowubs, Esq., Barrister-at-Law. Demy 8vo. 

1907. JVirf, 8» 

** There is an excellent introduction, and the various sections of the Act are 
f uUy annoted. The book is a timely one, and should be appreciated by both 
bcHuche^ of the legal profession."— Zraw Timet, May 4, 1907. 

" Mr. Knowles has produced an able commentary on the Act."- Zaio Journal, 
" The subject is treated in a satisfactory inky.**—Solieitort* Journal, 

Robertson and Qlegg's Digest of Cases under the Workmen's 
Compensation Acts. Koyal 8to. 1902. Het, 10«. 

WRONGS.— Addison, Bigelow, Kenny, Pollock.— FtMff«« Torts.*' 

%' All standard Law Works ar$ kept in Stock , in law calf and other bindings. 
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Vols. I. to XXII. ; with GENERAL INDEXES for Vols. I. to XX. 
Royal 8vo. 1885—1906. Price each 12s., cloth lettered. 



\* Annual Subscription, net 12s. 6d.) postage free. 
Single numbers 5s. each. 



The objects of the Review include — 

The discussion of current decisions of importance in tlie Courts of this 
country, and (so far as practicable) of the Colonies, the United States, 
British India, and other British Possessions where the Common Law is 
administered. 

The consideration of topics of proposed legislation before Parliament. 

The treatment of questions of immediate political and social interest in 
their legal aspect. 

Inquiries into the history and antiquities of our own and other systems 
of law and legal institutions. 

Endeavour is also made to take account of the legal science and legisla- 
tion of Continental States in so far as they bear on general jurisprudence, 
or may throw light by comparison upon problems of English or American 
legislation. 

The current legal literature of our own country receives careful atten- 
tion; and works of serious importance, both English and foreign, are 
occasionally discussed at length. 



'* A little critici(in, a few quotations, and a batch of anecdotes afford a sauce tbat 
makes eren a quarter's law reporting amusing reading." — Law Journal. 

" The greatest of legal quarterly reviews .... the series of * notes,' alwsys lo 
entertaining and illustrailTe, not merely of the learning of tbe accomplished jurifit 
(the editor), but of the grace of language with which such learning can be unfolded." 

— Law Journal, 
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Taper Edition, Ss. 6d. extra. 
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By F. A. Strinoer, one of the Editors of the "Annual 
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By John Mews, Barrister-at-Law. (^Issued in Three Quarterly, 
cumulative parts, and complete in 1 vol. royal Svo,, cloth,) 
Price 178. net, 
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Beal's Cardinal Rules of Legal Interpretation.—Seoond Edition. 
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Beddoes* Concise Treatise on the Law of Mortgage.— Seoond Edit. 
By W. F. Beddobs, Esq., Barrister-at-Law. {Inpreparatioti,) 

Surge's Colonial Law. Commentaries on Colonial and Foreign 
Laws generally and in their Conflict with each other. — A 
new Edition. By A. Wood Rbnton, Esq., Puisne Judge, Ceylon, 
and G. G. Philldcobb, Esq., Barrister-at-Law. In 5 vols. Bojral 
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*^* Full prospectus sent on application, 

Dioey's Digest of the Law of England with reference to the 
conflict of Laws.— Second Edition. By A. V. Diobt, Esq., K.C., 
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considered in the English Courts. — ^With extracts from the 
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in about 160 Volumes. Sixth Series. King's Bench and Queen's 
Bench. {How publishing.) 

%• Full prospectus on application. 

Lush's H usband and Wife.— Third Edition. By W. Hitssey Gbipfith, 
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John Macdonell, LL.D., C.B., a Master of the Supreme Court, and 
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Macnamara's Digest of the Law of Carriers of Goods and Pas- 
sengers by Land and Internal Navigation.— Second Edition. 
By Waltbb Henbt Macnamabi., Esq., a Master of the Supreme 
Court, Reg^trar to the Railway and Canal Commission, and W. A. 
Robebtbom, Esq., Barrister-at-Law. {In preparation.) 
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tube Stock. Tenth Edition. By FaAMas Beaxttobt Paliceb, Esq., 
Barrister-at-Law. {Inpreparatioti.) 

Robinson's Law relating to Income Tax.— Second Edition. By 
Ajosub Robinson, Esq., Barrister-at-Law. {In the press.) 
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Notes and Decisions.— By Habold Russell, Esq., Barrister-at- 
Law. {Nearly ready.) 
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1905. — Second Edition. By M. R. Mehta, Esq., Barrister-at- 
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Tenth Edition. Royal 8vo. {In preparaiion.) 

PALMER'S COMPANY PRECEDENTS 

lOB UBB ZH BSLAnOH TO 

Companies subject to the Companies Acts, 1862 to 1900. 

Part III. 

DEBENTURES AND DEBENTURE STOCKp 

naLusmo 

OalMntuM.— Trart Oatdi.— Stoek OwtUleatM.— Bemlutioii*.— Prospcetw.— Wiitt.— 

PlMdingt. — Jsdgmmt*. — Ordcn. — BeMiTenUpi. — VotioM.— lUaedUMOu. 

V^ITH COPIOUS NOTES. 
By 7BANCIS BEAUFOKT PAIjMEB, 

0/ the Inner Temple^ JSSi^., Barrister'at'Law. 



OFimONS OF THE PRESS, 

*'TheTC8alt of rnnoh oarefol stndf . . . . Bimplj invalnaUe to debentare-holdon and to the 
legal advians of ittoh inveatoxs.*'~.FIma]ie{a2 N€»». 

** Bmbraoes praotioaUj the whole law xeUting to debentuea and debentaie stock. . . . Most 
take front rank among the works on the anhject"— Z^m Timea, 

**The forms are aooompanied by excellent introdnotions and notes embodying the resolt of 
Hit. Palmer's wide and varied experience in company matters."— Zaur Jowrnal, 

**The work is one on the completeness of which Mr. Palmer may be heartOy congratulated.'* 

^SoUeUoi^ JourtuU. 

Twenty-fourth Edition. 1907. Price, Cloth, 28. 6d. net(po8tage 4d, extra) . 

Shareholders, Directors, and Voluntary Liquidators' 

A Manual of Every -day Law and Praotioe for Promoters, Shareholders, Directors, 
Beoretaiiee, Oreditors, Solicitors, and Voluntary Liquidators of Companies under 
ihe Companies Acts, 1862 to 1900, with Appendix of useful Forms. Twenty'fowrth 
Edition, By F. B. Palxeb, Esq., Barnster-at-Law. 

*'Bivalaable to shareholders, directors, secretaries and solicitors of companies— In faot, to all 
persons who have any connections or dealings with companies."— ^nonoo/ News, 



Twenty-flrat Edition. Demyl2mo. 1906. Price l8. net (po8tage Id. extra). 

PALMER'S PRIVATE COMPANIES AND SYNDICATES, 

THEIR FORMATION AND ADVANTAGES. 

Being a Concise Popular Statement of the Mode of CouTerting a Business into a Private 
Company, and of Establishing and Working Private Companies and Syndicates for 
Miscellaneous Purposes. By Francis Bxautobt Palhbb, EImi., Barrister-at-Law. 
«* Crammed from end to end with knowledge nsefnl to the parties to whom it is qwdally 

addressed."— Jfa<mc<af 2%nM. 

STEVENS & SONS, Ltd., 119 & 120, ebancery Lane, London. , 

^ —rrr-. 26 



( 8 ) 



Digitized by 



Google 



SI- m 

Secomi Ediiion, wiih Official Forms. Royal 8 vo. 1907 . 

TOriPOEM WITH "COMPANY PRECEDEKTS," cloth, Ta. 8d. 

THE 

COMPANIES ACT, 1900, 

WITH EXPLANATORY NOTES 

AND APPENDIX CONTAINING 

PRESCRIEED and other FOKMS, 



TOGETHER WITH 



ADDENDA to "COMPANY PEECEDENTS." 

By FRANCIS BEAXTFOBT PALMER, 

Ofihelnn^' Ttfnjil^^ Esq,, Barruter^at^Law ; 
AUTHOH OF '^COMPAHY PRECEDENT V' *o* 



OFimONS OF TMM FMES^. 



** There ana few writers on compimr l*w wboae autiioritj is Irts fi^quentlr queHtJoQdd tli«B tli»t 
of Mr. Palmtn-. Hia inieiTirvtation of the mrnr Act la a Tcry lueid oti«i, nad ^e pcjintii oat th« altera- 
tioiLB Id so tense a maimef ttmt no reader can foil to gr&ep tbcir true eiignifl{2fiLDDB. ... * Hi« book la 
0(a« wMch all those who are intcrct^ted in public companica wiU find it very neoesBarj to keqp at 

•' Thifl book will be indispensable in considering Uie new requitementa, and how they ape to be 
met,"— ffo^icifpr** JaumuL 

** Anyone who hm studied tbp uew Cdmpaniea Act wtU b« rtmA by thftnunteKma r^dlr^smentt 
necessary under it« proTiKJuoa. Mr. Palmer'i well«known experience aa a company lawy^, authoTf 
and draftflman^ will render the present volume a wdoome addition to legal literature. No leis than 
thirty-f oiir f onns on matters nrieinf? under the Htatute will be foaud m the appendfxi and beijdea 
thete and the aDuotated Act the author has tidded iidd<mda to the inuioue volumes of his Company 
Pree<?deTitB, indicating how for the law and practice set forth in that work baa been affected. It ia 
enientially a book that all interrstefl tn companies or coinp>iiny l&w fihonld procure.''— ^Law Tim^M, 

** Few people arc better quaMed to write on tliia subject than the a^ithor of thia excellent work. 
The uotcfl on the varioua accyjoma ol the new Act ai^ condse and yt;t full. While it \a an ideal book 
for practitionetv, ita cleam»i of expreuion ahould make it invaluable to laymen." --Late JcmrnaL 

" Mr. Palmer has efttablish«d such a unique repntAtion in company law that it ia to hia hook that 
htwyerB and lavmea will natufnlly turn fln^t for iruidance aa to the providona of the new Oompaniea 
Act ; and they will not be dlsiiippointed* Mr* Palmer writea with hiw u.>«ua1 full knowledge and masti^ry 
of the HubjecL It ia too kte now to discuea the policy or wisdora of the Act. For bettor or worse the 
Legialature baa. passed the meamire, and all that can be done Ih to ascertain the pred*« lognl effect and 
practical bearing of the pwviaiona of the Act, This Mr. Palmer ha* done rmy fully, and, what ia 
perhapa even betti^, he haa Emoothed the path of the practitioner by a number of very uaefid. forms**' 
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riFTH EDITIOir. Roy. 8vo. 1905. Cloth, piice 12s. 6d. 

PALMER'S Company Uw. 

A Practical Handbook for Lawyers and Easiness Men. 

With an Appendix contMiaing the Compmnies Acts, 1862 to 19QQt 

and RaleSf dtc. 

By FRANCIS BEAUFORT PALMER, 

OF THE INNEK TEMPLE, ESQ., BARKISTEfi-AT-LAW, 

Author of *' Compani/ Precedents t** d'c* 
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PRINCIPAL TOPICS:— 



AooountB 

Adioumment 
Alteration of Articles 
Am en dm en t b 
Articles of AJisociation or 

BeifiU^tions 
Audit 
Bills of Elxcbanire and 

Promissory ^otes 
Borrowing Power* 
Bribes 
Calls 
Capital 

Certific&te of Inoc^rporfttiou 
CertjflQates of Shares 
GoQuneEeement of BiiBineii 
Common ^eai, The 
Contracts 
Conveyances 
Dsbentnres and 

Debenture Stock 
Directors 

Dlvidands and Profits 
Floating- Charges 



Forfeiture 

Pormatlon 

Ille«ral A&eoclatfot^i 

Increase of Capital 

LtoadicK Cases 

Xiien on Shares 

Life Assurtince Com* 

panie^ Act^ 
Majority— Rigrhta of 

Members 
Meetings 
Membership 

HsMorandnm of AiBOciation 
DCiniinum c^ubscripiion 
Hinutes 
Mortfraees and Chare^ei 

Re g"! St ration 
Name of Company 
Neg-liirenG0 
Koticee 

O b j ects—Sztension 
Paid-up Shares 
Poll 
Povrsrs of Company 



Preference Shares 

Private Companies 

Promotere 

Prospsotuses 

Proxies 

Quail fl cation of Directors 

duomm 

Bednction of Capital 

Bolster of Uembera 

KeifiaL^ied Qihca 

Registration nnder 

Part VII. of the Act 
Reserve Capital 
Secretary 

Special Besolntions 
ftta^n^orv M**etiTigt 
Transfer and Tranimistion 
Trniteefl, Birsctors how far 
nncalied Capita 1, Charging 

Unlimited Companies 

Votes 

Wtndlng-Up. 



oriXIONS OF THE PR£SS. 

"The work is a marvel— for clearness, fulness and accm-acy nothiog coald be better. In 
every page the master-hand ii discernible. Nothioj? is shirked ; every diificnlty h faced 
and met. . . , Everything m m simply {mt that the layman c^an^ without legei aid, find 
what ho waDts^ and iinderstjiiid what he reads." — Law No}es. 

"Anything on Company Law which comes from Mr. Palmer comes with a itomp of 
authority upon iV^—Tfie JccauntatiL 

"A very useful addition to works ou Company Lmw^ and of especial use to rtudenta and 
huainesB men who need a dear ei^position by a maater-hand.** — Law JnurnnL 

** The subject is dc^lt with in a clear and comprehenaive manner^ and in such a way aa 
to he intelligible not only to lawyers hut to others to whom a knowledge of Company Law 
may he essential-'*— X<m' Stitdtnis* Journal. 

** From any book on Company Law to which Mr. Palmer puts hia name we expect much, 
and wc are not disappointed m his new work. .... Popular in style, also accurate, 
with auflicient refeTeuc<?s to authorities to make the hook ti&eful to the practitioTier. Like 
Mr. Palmer's other works, this book has the merit of ^ving practical suggeatious and hints. 
It will be of aiervic© not only to lawyers but to the large number of men of hu sin ess who 
must often ^ without pTofesAOnat assi^buice, make important deciHious as to companies/* 

— T/te Thms, 

" It was a happy thought which inspired the author to reproduce his lectures in ttje 
shape of this hook. There is no lack of works on Company Law^of big books and little 
b«x»KS, hut tho hi|^ books are voluminous and the little ones m^gre and jej une. The present 
Work realiara a frolden mean and supplies a long- felt want All tho principal topics of 
company are dealt with in a substantial tnanuer, the arrangement and tj'pography are 
excellent, and the whole of the Statute Law— an indiepeneahle adjunct— is collected in an 
appendix. Perhans what practising lawyers and business men wUl value most is the 
precious i^iiality oi practicality. Mr. Paimcr's unicjue experience as a company draftsmaa 
enables bim to know exactly what are the difliculties. the points which really arise in the 
formation and mauageracut of companies, and from this trcaeury of his experience he has 
drawn i^enerously for ibe benefit of his readers. The book isj we feel sure, predestined to 
popularity.'*— ifl IP QuarUrltj Jteview, 
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